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ABSTRACT 


Labour arbitration is the qutd pro quo for the 
legislative prohibition of strikes during the life of a 
collective agreement. This system is based on the premise 
that labour arbitration will settle disputes and grievances 


during the life of the collective agreement. 


It is the main .thrust of this thesis that labour 
arbitration today is not fulfilling the expectations that 
were placed upon it. Arbitration today has developed an 
extensive and technical system of preliminary objections 
which are precluding the solving of disputes and grie- 
vances on their merits. Many grievances are defeated on 
a technical or preliminary objection einer than on the 


merits of the dispute. 


iv 


= > 7 — wee 
: : 7 = 
. - se. is: ewes’ bid Oo) Ta 
‘ ; 7 7 


as 7) =o Oe : saindd aur 1f +% wee 
a 


ASP ae Pia? ta?) 1 ® 


i @t>sua 248 


b. = 


©. 
gh oy 
1+ i 


AWARD: The, undersigned, arbitrators within named, having 
heard the parttes by thetr several statements under oath 
and there being wide divergence tin their statements afore- 
Said, we come to the ftnal concluston that we do not agree 
on any coneluston, but our agreement ts that the arbttrators 
shall be patd for thetr services. 


Smith v Holcombe 
99 Mass. 552 
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CHAPTER ONE 


INTRODUCTION 


Arbitration is the substitution of negotiation and 
adjudication for economic force in resolving disputes 
between the parties to a collective agreement during the 
life of a collective agreement. The problems considered in 
arbitration hearings are the day-to-day affairs of a con- 
tinuing relationship between the parties. The solution of 
these problems upon preliminary or technical objections 
rather than on the merits of the situation is unlikely to 
sustain a sound relationship between the company and the 
union in this ongoing association. Although the particular 
grievance in question may be solved by a preliminary 
objection, the credibility of this problem solving mecha- 
nism may be greatly decreased in the eyes of organized 
labour. With the continued use of preliminary objections, 


the use of arbitration may be rejected by labour. 


It is unlikely that anyone foresaw the use of pre- 
liminary or technical objections when arbitration was 
injected into the collective bargaining process by legisla- 
tion. There is no single factor that caused the growth of 
this device, but the increased resort to the legal pro- 
fession in arbitration as well as the desire to win may be 
two relevant factors. In any case the result has been that 
in many arbitrations the merits of the dispute have been 


lost in the arguments over arbitrability. 
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Just as the small town lawyer once explained that 
he started every case in the same way "by moving to quash 
the indictment," it has now become a practice to begin 


every arbitration dispute with a preliminary objection. 


This paper will consider preliminary objections in 
arbitration in the Provinces of Alberta and Ontario. ‘The 
awards that were researched can be found in the Labour 
Arbitratton Cases in Ontario and in the files of the Board 


of Industrial Relations of Alberta. 


It is the thesis of this paper that the use of pre- 
liminary objections, as it has developed over the preceed- 
ing twenty years, has become more technical and broader in 
its scope of application. The simple preliminary objection 
of ten years ago has given way to the sophisticated maze 


of preliminary objections today. 


In spite of the fact that the effectiveness of 
arbitration may be credited to its informality and 
simplicity, the increasing number of decisions based on 
preliminary objections deviates to such a degree from these 
basic principles that the future of the entire process may 


be in jeopardy. 


The area of preliminary objections is constantly 
changing and for purposes of this study the law was 


researched up to the end of 1973. 
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CHAPTER TWO 
POLICY VERSUS INDIVIDUAL GRIEVANCES 


Lo Sen Uroauct.on 

Any study of the preliminary objection of policy or 
individual grievance requires an introduction to the terms 
used in this area. The terms employed in this area are 
many and undefined. The grievance procedures may be 
headed "employee," "individual," "union," "policy," "com- 
pany" or "group." In the majority of cases these terms 
are used in the grievance procedure with no accompanying 
definition. A problem also arises when the terms that are 
being argued by counsel for each side do not appear in the 
grievance procedure. The following comments by three 
arbitrators illustrate the dilemma facing an arbitrator as 

a result of poor drafting of a collective agreement relat- 

ing to the use of, or lack of use of, the terms employed 

in the area of policy or individual grievances. 

(1) The issue is somewhat complicated by the unhappy use 
of the term "Policy Grievance” in the notice since 
that term is not found in either of the collective 
agreements. Article 9 of each agreement contemplates: 
(a) Individual grievances; (b) Group grievances; 

(c) Union or Company grievances.1l 

(2) Such a question would properly be the subject of an 
“individual” grievance rather than a “policy” griev— 
ance, under a collective agreement which distin- 
guished between different types of grievances in this 
way. While counsel for the union agreed that the 
present grievance was a "policy" grievance, we are 
unable to see what sort of effect this characterization 
of the grievance can hayv2 upon its arbitrability, for 
there is no distinction, in the collective agreement 


with which we are concerned, between "policy" and 
"individual" grievance. ? 
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(3) I must say that I diligently examined the collective 
agreement between the parties, and was unable to find 
therein any reference to the terms "policy grievance", 
One ndiviodnaleorievance’., ~The parties, in their 
pleadings, made much use of these terms, but inasmuch 
as no proof was placed before me indicating that these 
types of grievances existed as part of the collective 
agreement, I cannot give too much weight to those sub- 
missions. Obviously, there are collective agreements 
where different types of complaints are clearly 
enumerated, and the manner of resolving them are 
indicated in the agreement. If the parties wish to 
distinguish between classes of grievances, then they 
should define them, insert them into the agreement, 
and clearly indicate how they are to be resolved in the 
event of a dispute. I do not see that any useful pur- 
pose would be served by a further discussion of this 
matter, Since I do not propose to rule on a non- 
existent factor of the collective agreement. Suffice 
it to say that the omission within the agreement of 
any reference to "policy" or “individual” grievance, 
renders any further discussion upon this point hypo- 
thetical and without value with respect to the dispute 
under discussion. 3 


There is no distinction between the words "indi- 
vidual" and "employee" as they apply to the word grievance. 
Nor is there any distinction between the words "policy" 
and "union" as applied to the word grievance. Therefore 
inmthas ee orer the words "individual" and "employee" will 
be used interchangeably and the words "policy" and "union" 
will be used interchangeably. The other type of grievance 
that will be dealt with is a company grievance which is 


self-explanatory. 


This chapter will illustrate the development of 
preliminary objections in the area of "policy" and “indi- 
vidual" grievance. It will begin with a look at the 
statutory requirements for arbitration," and then compare 


two early approaches to the problem of this preliminary 
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objection. whe chapter will consider the present day 
attempts to avoid the statutory requirements, and the sub- 
sequent introduction of limiting clauses into the grievance 
procedure in an attempt to further increase the maze of 
different and confusing procedures which result in an 
increasing number of arbitration cases being defeated at 
the preliminary objection stage, rather than being decided 
on the merits of the grievance. Preliminary objections 
based on the distinction between the procedures for indi- 
vidual and union grievances are second only to preliminary 
objections based on the mandatory and directory provisions” 


of grievance and arbitration procedures in volume of cases. 


The objection to this development is quite simple-- 
why should the form of the grievance deprive an individual, 
a company, Or a union of the relief to which they are 
entitled under the statutory provisions for arbitration? 
Should it make any difference if a grievance is labelled 


union, policy individual, employee, or company? 


Accepting the fact that the purpose of arbitration 
during the life of a collective agreement is to solve dis- 
putes on the merits of the case rather than on a technical 
irregularity; is there any rationale for the preliminary 
objections based on the distinction between the labels 


placed on grievance procedures? 


II. Statutory Requirements 


a) Statute 
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The basic problem that must be considered in this 
section is whether the grievance procedure is in compliance 
with the arbitration requirements in the Alberta and 
Ontaria™ Gabour Acts. The Ontario Labour Relations Act 
states s 

Bir. (1) Every collective agreement shall provide for 
the final and binding settlement by arbitration, with- 
Out stoppage of work, of all differences between the 
parties arising from the interpretation, application, 
administration or alleged violation of the agreement, 
including any question as to whether a matter is 
arbitrable. 6 
The Alberta Labour Act states: 

La. (1) Every collective agreement shall contain pro- 
visions for final settlement by arbitration or such 
other method as may be agreed upon by the parties of 
all differences between the parties or persons 

(a) bound by the collective agreement, or 

(b) on whose behalf it was entered into 
concerning its interpretation, application or operation 
or any alleged violation thereof, including any ques- 
tion as to whether the differences are arbitrable 
without stoppage of work or refusal to perform work./7 

The importance of these clauses become significant 
in collective agreements where there is no provision for 
a company grievance, a union grievance, and in some cases, 
an individual or employee grievance. These arbitration 
clauses require a procedure for the settling of all dif- 
ferences between the parties to a collective agreement. 
The Ontario clause only uses the word "parties" while the 
Alberta clause uses the words "parties" or "persons." The 
ditfterence mayv_be significant... .The “parties. to.,a coliec- 
tive agreement may be interpreted as the company on one 


side and the bargaining agent on the other. Weatherhill 


agreed with this interpretation when he suggested that: 
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The parties, as contemplated by the Act, and as set 
out in the collective agreement before us are the cor- 
poration and the union. The employees are bound by, 
but are not parties to the collective agreement, and 
bargaining between the eras he and individual employees 
Poepronibitedsby the Act. 


The Alberta section would seem to be broader than 
the Ontario provision in that the word "persons" and the 
clause "on whose behalf it was entered into" combine to 
require a procedure for the settling of differences which 
must include access to arbitration that may be used by the 
employee. This approach is strengthened by an arbitration 
award in Alpe roe under the 1955 Alberta arbitration pro- 
visions which stated: 

ow oa te (5) Every collective agreement entered into 
after the thirty-first day of March, 1947, shall con- 
tain a provision for final settlement without stop- 
page of work or refusal to perform work of all dif- 
ferences between the parties to or persons bound by 
the agreement or on whose behalf it was entered into 


concerning its interpretation, application, operation 
or any alleged violation thereof. 


(6) If a collective agreement entered into before 
or after the commencement of this section does not con- 
tain such a provision as is required in subsection (5), 
it shall be deemed to contain the following terms: 

(a) If any differences concerning the interpre- 
tation, application, operation, or any alleged viola- 
tion of this agreement arise between the employer and 
his employees, the representatives of the employer and 
of the union shall meet and endeavour to resolve the 
differences.10 (Emphasis added) 


The words "employees" and "employer" instead of 
tmersons” and “parties" had a profound effect. The case 
involved the preliminary objection that the union did not 


haverthe right to bring a policy grievance... The collective 


agreement provided that the employee would take up his 
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grievance directly with the foreman. There was no provi- 
Sion for a. union or. policy grievance. Thus the arbitrator 
looked to the statutory provisions for the right to bring 
@ union or policy grievance, since none was set out in the 
collective agreement. Arbitrator Gill stated: 

It follows therefore, that there is no such statutory 

right given to the Union to initiate a policy grievance 

on the basis of a statutory provision, then where there 

is no such statutory right given the Union in Alberta 

under the Alberta Labour Act, the Union cannot initiate 

a policy grievance.1ll 

He then went on to distinguish Re Otl Workers, 

Local 16-341 and Rinshed Mason aetnee on the basis that the 
Ontario provision used the word "parties" and thus the 
union waS a party and the statute required a provision for 
a policy or union grievance. Not so in Alberta, since the 
union was not an "employee" or an "employer" there was no 
requirement that the union be allowed to process a griev- 
ance to arbitration. Arbitrator Gill faced a dilemma. 
Section vehesive: required a provision for settling disputes 
"between the parties to or persons bound by the agreement 
or on whose behalf it was entered into". This would 
indicate a provision for union grievances, company griev- 
ances and employee grievances. The deemed section’ = 
required a provision for the settling of differences 
"between the employer and his employees". Gill chose to 
rely on the deemed provision, and found there was no 


Statutory requirement for a provision to settle differ- 


ences between the union and the company. This flaw in the 
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two sections was corrected in the following year. 


oe (5) Every collective agreement entered into 
after this subsection comes into force shall contain a 
provision for final settlement by arbitration or such 
other method as may be agreed upon by the parties of 
all differences between the parties or persons bound by 
the collective agreement or on whose behalf it was 
entered into concerning its interpretation, application, 
Operation or any alleged violation thereof including 
any question as to whether the differences are arbi- 
trable without stoppage of work or refusal to perform 
work. 


(6)Where a collective agreement, whether 
entered into before or after this subsection comes into 
force, does not contain a provision as required in sub- 
section (5) it shall be deemed to contain the following 
provisions: 

(a) If any differences concerning the interpre- 
tation, application, operation or any alleged violation 
of this agreement arise or any question as to whether 
any difference is arbitrable arises between the parties 
Or persons bound by the collective agreement or on 
whose behalf it was entered into, the representatives 
of the employer and of the union shall meet and 
endeavour to resolve the difference. (Emphasis added) 

Thus, the two sections were brought into line with the use 
of the words "parties" or "persons" in both sections. The 
result of this interpretation is that the Ontario statute 
does not require access to arbitration for the employee, 
only for the union and the company. In contrast, the 
Alberta statute requires access to arbitration for the 


employee, the union and the company. 


What is being discussed in this section is the 
right of a person, union, or company to bring a grievance 
and carry it through to arbitration, not the question of 
whether the wrong procedure has been followed. It is 
important to understand, as pointed out by Weatherhill 
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It may be observed here that what is in issue is 

not the procedure to be followed in bringing a 

grievance = ..” , but’ rather? the. substantive! right 

ECubL Ing asdrlevance at alle. Tt 1S not ithe case of 

an employer saying to the union ‘you have brought this 

grievance under the wrong procedure.' Rather it is a 

case of saying to the Union, 'you cannot bring the 

grievance at all.'1l6 

The question of the limitations that a collective 

agreement can place on the grievance and arbitration pro- 
cedures with regard to an individual or policy grievance 
will be considered later in this chapter.” / The question 


considered here is whether there is access to arbitration 


which complies with the statutory requirements. 


b) Union Grievance 

The cases and awards in this area divide themselves 
into two types of preliminary objections. The company sub- 
mits that the union does not have the right to bring a 
union or policy grievance, or the union submits that the 
company does not have the right to bring a company griev- 
ance. Unlike many preliminary objections, this one is 
used by both sides, especially with the increase in the 
use of the grievance procedure by companies to recover 


damages for unauthorized slow-downs, walkouts or strikes. 


The majority of awards refer to objections by the 
company that the matter is not arbitrable on the grounds 
that there is no provision an the collettive=aqréeenenis for 
the arbitration of grievances by the union (as oppossed to 


individual). The theory that has followed this line of 
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awards through to the present day was developed by 
Judge Fuller. The theory revolves around the statutory 
requirement for arbitration. In United Steelworkers 
Local 2766 and Canadian earache eee Judge Fuller noted 
: a ; 
thatesectione32 3 of the Ontario Labour Relations Act 
required that the collective agreement must provide for 
final and binding settlement of all differences between 
the parties. The collective agreement was silent as toa 
provision for arbitration, and Fuller imposed the deemed 
provisions of the statute. Fuller held that although the 
collective agreement was silent as to a procedure for the 
settlement of disputes by arbitration during the life of 
the collective agreement, this omission was cured by the 
provisions of Section pHeiae He stated: 
There can be no doubt that the union is a party to the 
collective agreement. The agreement itself says so. 
The collective agreement between the parties does not _ 
appear to contain any provision for the final and 
binding settlement by arbitration of differences 
between the company and the union. Section 32(2) of 
the Labour Relations Act applies and the board, there- 
fore, finds that the grievances are properly before 
the board and that they are arbitrable. 1 
There was a strong dissent in this case based on a 
difference of opinion as to whether there was an arbitra- 
tion clause in the collective agreement. There was a pro- 
vision in the collective agreement for access to arbitra- 
tion by employees, but nothing relating to the union. 
Dillon, in his dissent, argued that there was a provision 


for arbitration and thus the deemed provisions imposed by 


Fuller did not apply. 
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Prom the foregoing it) willl be abundantly clear, that 
not only is there a grievance and arbitration clause 
in this agreement, but the parties contemplated griev- 
ance and arbitration, only on the complaint of an 
employee or employees. Indeed it may well be that the 
union, in the negotiations leading to the collective 
agreement, endeavoured to obtain such a clause without 
success, although there was no evidence before the 
board” to that effect (22 
What Dillon has overlooked is that even though there is an 
arbitration clause in the collective agreement, it has not 
met all the statutory requirements. In order to avoid the 
provisions of the deemed statutory provisions, it is neces- 
Sary to meet all the requirements of arbitration. The word 
"parties" implies union and company; and if these require- 
ments are not met, the deemed provisions will be invoked to 
CLL tne Gap. 

Dillon also questioned whether the statute can 
override the negotiated provisions of the collective agree- 
ment. The distinction here is that you must first meet the 
basic requirements of the statute--that is--the parties 
(union and company) must be provided with a procedure by 
which they can settle differences by arbitration. The 
second step then becomes a question Of whether the parties 
are then free to impose limitations and restrictions on 

2 : 
these basic requirements. 3 Dillon's argument was thus 
premature on this point; since the collective agreement did 
not meet the basic requirements. 

Dillon's third’ ground of dissent centered around 


Section’ 32(3) of the Act: 


th ain’ the’ opinion of the board ,»any part of the arbi- 
tration provision including the method of appointment 
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of thesarbitratorvor arbitration board “is -inadequates 
Or “LE wthe® provisions ‘set “out ain’ss/(2)) are alleged. by 
either party to be unsuitable, the board may, on the 
request ofieither party) modifytany such "provision so 
Hong aS GLt fconforms withtss= (V)*,sbuttun eel ‘so Modified, 
the arbitration provision in the collective agreement 
orein tss)(2)iP asthe “case may *bé prshali apply. 24 


Dillon's own words best described his dissent based on the 
provision of the Act. 


The board referred to in this section is of course, 
the Labour Relations Board, and not this arbitration 
board. My colleagues have apparently found the arbi- 
tration provisions in this collective agreement either 
inadequate or unsuitable. The legislature has, however, 
provided a remedy and a forum in such cases. The 
remedy is an application to, and the forum is the 
Labour Relations Board. I am satisfied that no board 
of arbitration has the right to provide the remedy by 
Subst tetingetheliprovisionwmsetoutwmin t6..32 (2)hof the 
Act in lieu of a specific arbitration provision con- 
tained in the collective agreement. ... 


As I read this provision, it means that if there 
is no arbitration provision in the collective agree- 
ment, the one in ss.(2) shall apply until the Labour 
Relations Board amends the agreement. However, if there 
is an arbitration provision in the collective agree- 
ment (which is the case here) that provision shall apply 
until the Labour Relations Board modifies it, if the 
necessity for themodification is established on applica- 
tigmeto ckhati board #25 


On the plain reading of this clause, Dillon has outlined 
the proper approach, keeping in mind the distinction between 
a collective agreement with no provision for arbitration and 
one that has a defective provision for arbitration, but when 
the case was reviewed on certiorart Mr. Justice Wells dis- 
agreed. 
The view of the applicant company is that even though 
there is no provision in the agreement dealing with an 
alleged violation of the ‘agreement excéept<as to-employee 
Or management complaints, the only way in which a 
coverage of such an event can be established is by 


application to the Labour Relations Board of the Pro- 
vince of Ontario under ss.(3) of s.32. Because there 
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is considerable provision for arbitration, although not 
Bethinke as fubl atpromistonyad sou(iiy off ises2 con— 
templates; ithere isino ‘rightcat thepresent) time “ta write 
into the agreement the provision which is set out in 
Sante) of Sims2 sof the labourtrelations Actmllittis 
argued that the final provisions of ss.(3) which pro- 
vide that the Board may on the request of either party, 
modify any such provision so long as it conforms with 
ss.(1) but until so modified the arbitration provision 
impthercollective agreement or !in ss. (2) “das °the "case 
may be, shall apply is in effect alternative in its 
meaning and if there is an agreement as to even partial 
arbitration then the paragraph in ss.(2) is not to be 
deemed to be contained in the agreement by virtue of 
the statute. 


I am personally unable to follow this argument. It 
would seem to me that the preamble to ss.(2) disposes 
of it. This provides that if the collective agreement 
does not contain such a provision as is mentioned in 
ss.(1), it shall be deemed to contain the provision 
which is then set out. That is precisely what I think 
happened in this case. There is no provision for 
arbitration of Union complaints even though there is an 
alleged violation of the agreement contained in them 
and in my view there being.such an omission, the pro- 
visions of s. 32(2) then became operative and the 
collective agreement must be deemed to contain the pro- 
vision which is set out in the Labour Relations Act. 
Section 32, in effect. goes further than ss .30 ana 31 and 
provides what happens if the provisions of the statute 
are not observed. In consequence if as I take it to 
be the provision of s. 32(2) is to be deemed to be con- 
tained in the collective bargaining arrangement, there 
was then ample jurisdiction in the clause which is set 
out in the statute to submit the matters which the 
Arbitration Board dealt with to arbitration and in my 
View. “as ta “result of this; the Board had«the Jurisdic= 
tion which the majority of its members though it had. 26 


Weatherhill seems to have been unaware of the above 
appeal when he commented on this problem many years later. 
He goes farther than Mr. Justice Wells in distinguishing 
the mecmed wrovision tof ‘the statute from the provision 
requiring an application to the Labour Relations Board to 
alter the arbitration provisions of a collective agreement. 


Weatherhill commented: 
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Before leaving the matter a general comment upon the 
meaning of s.34 of the statute may be helpful. Sub- 
section (1) lays down the absolute requirement for an 
arbitration provision in a collective bargaining agree- 
mente “Lt sthe ®arbitrabion lprovision™in arcollective 
agreement does not meet that requirement then the 
statutory provision set out in ss.(2) is imported into 
the agreement in lieu of the deficient clause and this 
imported provision may only be modified (but not beyond 
conformity with ss.(1)) by the Labour Relations Board 
upon application tovit made underrssi(3)ce An arbitra- 
tion provision in a collective agreement negotiated 

by the parties which is deficient because it does not 
conform with the requirement of ss.(1) is, in effect, 
no provision because it is not such a provision as 
required by ss.(1) and it is incapable of amendment 
and must give way to the statutory provision. On. the 
Other hand, if the arbitration provision in the agree- 
ment which was signed by the parties conforms with the 
requirement of ss.(1) but either party wishes some 
modification of it an application must also be made to 
the Labour Relations Board under ss. (3).27 


This clause is still present in the Ontario legislation 
and its interpretation, right or wrong, is settled by the 
above two decisions. The Alberta legislation contained 


: i 
a Similar provision but this was removed in 1960. : 


The major principle established by the Mead- 

Marae ae case was that the arbitration clause in the 
collective agreement must meet all of the requirements of 
the arbitration provision Seb out inetherstabutese ft ahe 
clause in the collective agreement is deficient in any 
respect, thevdeticrency will bexcorrected by the imposition 
of the provisions of the deemed clause in the statute. 
This theory has now been accepted as law in arbitration. 
It has been applied by the following arbitrators; 

a2 She 34 


danravec 2 tesa: Weatherhill, O'Shea, and Golt. 


All of these cases involve a preliminary objection by the 
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company that the grievance is inarbitrable because there is 
no provision for a union or policy grievance. . Even though 
this theory is well established in labour arbitration, the 
old arguments still hang on. Sixteen years after the 
principle was stated, there are still attempts in arbitra- 
tion proceedings to argue that the provisions of the col- 
lective agreement may override the specific provisions of 
the statutory requirements for an arbitration clause. This 
argument recently came before arbitrator Golt in an arbi- 
tration hearing considering the Federal Labour Code. 
The company submitted a most interesting theory on p.2 
of its notes wherein reference was made of the Canada 
Labour, Code, R.S.C. 1970," ¢. lel, concerning pro— 
visions for final settlement by arbitrations. 
Section 125(1) reads as follows: 
'125(1) Every collective agreement shall contain a 
provision for final settlement, without stoppage of 
work, by arbitration or otherwise, of all differences 
between the parties to or persons bound by the agree- 
ment or on whose behalf it was entered into, concerning 
Lts meaning or wiolation.* 
The company submitted that 'where the parties have con- 
tracted to restrict this provision to individual 


grievances, as in this Collective Agreement, the Com- 
pany contends that the requirements of the law have 


still, been met." © The company: then: quoted s 125(2)4 which 


deals with an application by either party when the pro- 
visions of the above section have not been met. In 
answer to this, I can only say that 2 have nothing 
before me to indicate that the parties have contracted 
to restrict the above provision to individual griev- 
neces only, and even if they had, such restriction 
would be null and void, since it would infringe upon 
the paramount authority of Parliament to legislate. 
BY no stretch of the imagination can J accept the 
proposition thateansAct of Parliament can be. altered by 
the contracting parties to an agreement to the detri- 
ment of those for whom, and on behalf of, the Act was 
passedse hey pnloOm4as) ecting valid lyrantitsamightiel 
role as the mandatory. 35 
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Again the confusion arises between restricting the proce- 
dures once you have met the requirements of the Statute, and 
restricting what 1s required by the statute." "The former 
MaveDe"a Vealld restriction while the latter snub oeand 
void. There are situations in which the statutory pro- 
visions are met and then the provisions of the collective 
agreement may be used to channel the grievances into dif- 
ferent procedures. If the wrong procedure is followed the 


grievance may be deemed to be fecoierap le 


(c) Company Grievances 

The other side of this preliminary objection is the 
union claiming a company grievance is inarbitrable on the 
grounds that there is no provision in the collective agree- 
ment for company grievances. These cases follow the same 
reasoning as the preceeding cases. That is--the statutory 
arbitration procedures require a procedure for the settling 
of differences between the "parties" or "persons." The 
company being a party to the collective agreement and there 
being no provision for a company grievance, the arbitrator 
will invoke the deemed provisions of the statute. Weather- 


é : ' 38 
naa following the reasoning in Mead - Morrtson, went 


Heat 
to great lengths to deal with the dissent of Dillon in 
that case, but tailed to comment on the Tact’ that?’ tne case 


40 
had been upheld on Appealw. 


Wea heen again faced this preliminary objec- 


Sat 42 
tion three years later and imposed the deemed provisions, 
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following the Duplate case, 2 Mead - eraser” and the sub- 
45 sane 
sequent appeal. The cases indicate that where the arbi- 
tration clause in the collective agreement does not meet 
the requirements of the statute, the arbitrator has over- 
ruled Che oreliminary objection that there is no) provision 


for a union, employee, or company grievance; and imposed 


the deemed provisions of the statute to fill the gap. 


It is from this basic preliminary objection that 
the modern day maze of preliminary objections in the area 
of policy and individual grievances developed. It is 
necessary to understand the foundation of the statutory 
requirements before proceeding to the developments that 


are based On this foundation. 


From this point forward the premise is accepted 
that certain types of procedures for arbitration are 
required in the collective agreement to provide access to 
those persons set in the statutory arbitration clause-- 
employers and unions in Ontario, and employers, unions and 


employees in Alberta. 


The emphasis will now be placed on attempts to 
limit the procedures required by the statute, rather «than 
attempts to argue that these procedures are not required 


by the statute. 


IL. Two Views 


The earliest attempts, to use the distinction 
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between a policy grievance and an individual grievance as 
thetbasis fora preliminary objection, can be divided into 


two categories which will be considered in this section. 


a) Cross Theory 

A set of awards initiated by Judge Cross are sub- 
mitted as authority for the proposition that discharge, 
seniority, and rates of pay are subjects that are particu- 
lar to the individual and cannot be grieved by the union in 
the form of a policy grievance. Thus, any grievances that 
are under these subject headings, if brought in the form 
of a union grievance, will be lost. This view suggests 
that the union is abrogating the rights of the individual. 
These types of grievances are personal to the individual 
and cannot be taken over by the union. This view suggests 
that any attempt by the union to abrogate these rights of 
the individuals will result in the inarbitrability of the 
grievance. It will. be necessary to look at this line of 
cases in some detail. The next step will be to review 
those cases that are cited for the contrary setae Ofeat 
least a restricted viewpoint. It will be shown how this 
technical objection was only the beginning of a more 
conplex System whichi is an attempt, to,restrict the statu- 
tory requirements for solving differences between the 


parties. 


Judge Cross developed this theory in an award 


involving the seniority of an employee that was grieved 
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by the. union under the collective agreement provisions for 
a union grievance. The agreement provided for two types 
of grievances~-general grievances of the union, and 
individual grievances initiated by the individual. */ 
Judge Gross based his. decision.on,the fact that, in his 
Opinion, the union was abrogating the rights of the indi- 
vidual employee. The decision of Judge Cross reads as 
follows: 
I have come to the conclusion therefore that 
Section 27 is designed to permit the Union through its 
officials to present a grievance which is general in 
its nature, dealing with some violation or misinter- 
pretation of the contract by the Company and that it 
is not justified in using this section to abrogate to 
itself rights with respect to grievances which are 


expressly conferred upon the employees. 


For these reasons, I am of the opinion that the 
grievances cannot succeed.48 


This reasoning can only apply if the collective agreements 
make provision for two types of grievance procedures. It 
is an open question whether this reasoning would apply if 
the two provisions were a result of the deemed provisions 


of the statutory arbitration clause. 


One of the reasons that this theory became 
established was that Judge Cross applied it in four sub- 


sequent awards in this "line" o£ authority. 


The second case in which Judge Cross applied this 
principle involved a policy grievance concerning lay-off. 
The decision in the award was on the merits of the case, 


as the company chose to waive its preliminary objection 
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concerning the form of the grievance. This did not deter 
Jduacge Cross from Setting out His Opinion on the question of 
individual grievances being brought as policy grievances. 
He again stated his disapproval of unions taking away the 
individuals right to decide whether to process the griev- 
ance or not by filing it as a union grievance. 
Tt is to be noted that. this. grievancesis stiledias a 
policy grievance, whereas in reality it is a grievance 
of the employee. By making it a policy grievance, the 
union is asking that this board find that the employee 
should have been given a job in the labour pool when 
there is no evidence before the board that he was 
willing to take such a job had it been offered. A 
condition precedent in exercising seniority rights is 
the willingness to do the job which is sought, and this 
becomes peculiarly a matter of preference to be 
exercised by the individual employee and not something 
that can be decided for him by the union. 

I am aware that the term policy grievance is a 
somewhat elastic term but at least where an individual's 
rights are concerned in disciplinary or in seniority 
cases, I think the grievor is entitled to exercise his 
rights of grievance or not as he chooses and that the 
union has not the right to exercise them by the device 
of a policy grievance. 4? 

This may be distinguished on the basis that the seniority 
provisions relating to "bumping" privileges were. very 
specific in putting the onus.on, the » individual to, exercise 


his apical hee 


The next award in which Judge Cross expounded his 
theory concerned a union initiated policy grievance claim- 
ing the company was recalling employees contrary to the 
collective agreement and cancelling their seniority rights 
when the employees failed to answer such recall, He 


empliasized the fact that seniority rights depended on the 


. 


“ween the eh wo via eis os 


4 os - ah 


ue sear tice totihe ee i 7 i Wiha Whi” a 
one A aiad pitdtad naGt pit Ap eee 


' 
aque tuy wus nqeang i). sailsedw Se TSehe pier aini t oe 


» gai Ss Se * Tre vd ink #8 09 me |, 


4200 © bs) 
> 7 yw 
\ 68 SALES Al een iayvet | ‘tab Baiva =) * : we 3: 
eSsgvaTt 1: > ae f a ‘ abQSit SON 8¥ ia ce ‘5 
ume \eai0 bai an fh ; _ Aan ey one = af 
be eR age ' AGhD. © Wiz Siva alas, ORD, ha Gi exsi ape 
& ole ifay iy veh Oa = i a4 * he 12 ie -é j ap nee 4 
; 4 ( | Raitt a be <a’ @ 2 @ wri = 3% hiass tie 
’ a5 ba. eae a ~: yf M1 (fa ite 
tbo sAG sea, BY me hy, Me ico iene a 
ahi y | Ny wo © = - ro J l Se ’ on U } teil , id +f 
| Sc 7S as ¥ ly “sos ts SS a ‘a 
Git ' i | rm ' - 
. etal é 
é ’ a i. ee ee ; t 
= 7 d 1S é ity 
ao Rs Nes 3 : " 
dA y Brae 
y = - :.@ @ 
U n aa] A ng 
Litre oe Sica 4. VO 
¥ ; nr a re oe > 1 ' q ‘th Lhe 
wr? is | a oe . i” og nian ened 
Gatethes mm? LAAT Si), Or Sys att yreiodtiay alu 
= oa 
nid eit lila ipgrei? aye hlw.oi tanta dient att 


aio: ennay std (78 Shey badeirsend nel hom font een 
daeiye ere ee pen yal > wot were ns we 
ivi palit UaKeRry: aNeanelld 


22 


decision of the individual as to whether or not he is will- 
ing to do the job.in question. The award stated: 


A preliminary objection was taken by the company on 
the grounds that the above grievance was not properly 
the subject of a policy grievance. It has been my view 
expressed in previous cases (see Re U.A.W. and Massey- 
Barncesrarguconalidos (L958) -echlabkeArb mGase sig Seat 
p. 179) that seniority rights belong to employees to 
be exercised as the individual may decide, and that the 
union under the guise of a policy grievance cannot take 
Ehesearaghtssunto,itsel.f osThissiseparticulariveteuenin 
a grievance where the right to recall to a job is 
involved and the issue arises whether the grieving 
employee is able and willing to do the job to which he 
Seekserecaliion thesbasis of senlority. 2. 


For these reasons, therefore, the board found at 
theshearing sthatethe comphaintnseteforth sin chelsoft 
the grievance was properly the subject matter of an 
individual grievance where all the regular steps of the 
grievance procedure could be followed and that it was 
not properly the matter of a policy grievance.5l 


Thestactosotethissaward, saSseceteoutL 2nmeltheehautors 
nee is that seniority rights are personal to a grievor. 
This is the view that Judge Cross persisted in following, 
but it is too broad a principle to apply to every seniority 
grievance. The reservations submitted by the union nominee 
in his. concurring decision suggest: the proper approach. 

I am in substantial agreement with the majority of 
the board. However, I regret that I am unable to sub- 
scribe to the view stated as a general principle toward 
the beginning. of the award that a union cannot take 
unto itself the right of an employee to grieve ona 
mare, Of. Seniority. s- ss¢ 

I suggest, with respect, that there 1s no explicit 
or implicit bar to the processing of a seniority 
dispute as a policy grievance.53 


Two yeass later Judge Cross again faced an indi- 


vidual grievance that was brought as a union grievance. It 
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was a policy grievance on behalf of one employee with 
respect to his temporary assignment. Judge Cross attempted 
to clarify his theory, possibly having in mind the reserva- 
tions put forward by the union nominee in the previous 
case. He grafted an exception to his broad principle--that 
a union could not bring individual grievances under the 
guise of a policy grievance--could arise where the sum total 
of a number of individual grievances resulted in a policy 
on the part of the: company: 
A policy grievance under the circumstances suggested 
here could only arise where a number of incidents had 
occumred,) which’ would?) justifysanKarbitra ton tanding 
that as a matter of policy the company was deliber- 
ately uSing temporary re-assignment to circumvent the 
recall procedures. Where one individual only is 
affected, it is a personal grievance and not a policy 
grievance, because it is the individual's seniority 
rights which he must claim are breached, or the union 
on his behalf must claim are breached.54 
The last aware of the series, that Judge Cross 
was involved in, concerned a union grieving on behalf of 
the seniority rights of an individual after the same 
grievance by the individual had been lost due to a failure 
to comply with the time limits of the grievance procedure. 
Although Judge Cross referred to two of his previous 
He etone. | regarding seniority rights as policy grievances, 
the basis of the decision was that the grievance had 
already been ruled inarbitrable because it was out of time 


and this union grievance was an attempt to circumvent the 


grievance procedure. In effect, it was based on res 


—_ - - : i 7 
=e» C a A) i 9 ef v! 
-_ mina —_ 7 | “g 

ae! 4) eed od np @ ee py teae, 


ts 
9 Wa PQs ‘ges paid adv Ww “ay luge ME 1 aot a 
Co ae) ee eke a ee ” euswt 24)) ee sou 
Ledvd : Geo Gueiwietties + oe ms ary Wa toa 
¥OitS? (© ‘er ) DalhT Oe 1 i cy daiirdyi an aaien a a % py 


LA a Pe arg ~ 
PUAPS)) Fubviets Laase Sih cote! etre rune Low x 


a } : i i ] 


ar a %, jis . 7 git 2 : a i) : 
—_— S eae r vo) 7 “4 FI y | bi iva - a | J | 6 ‘foe 
Sees a i att HLF | ast 1) + aues yes fHiwt@ vIwie 
A TIely ot 4 "i a } 2914 } A é Fe Fd 
Wn iF . ’ a) in ae oe seol 1h 
te ee Tee - => » whe at a iad & 4 @ e a | _ 2 
ORirad Seth.” ao) , Te S44 So eem 4b Qtgl 
i ni Wetted add Go : 
i ® 
22>) > 4 ba nai?’ 
Ve Sderot - yi Cre ' bho? eOnng cage nuviyend 
As mA Jah ; ri id 4S wey | a ro age ete 
- 
‘ a 
he ee & » oF eof?) : j \ fas r ) i VS) id J mp 4@ @rw > 
758%” » LVPTie | id acceveleg 
MiMPUAT SOP iweOs hey -4:()! Serie > One a ee 


e 


eee oh) Saar Ti cys |4° oi Qpien gaan) eahs, dppens A 
oo 2 
WVBR A ela Porky se atic V) Jclaaty@ oh “ws . wewuhe oF 
a se 


NaN SOAS) PDI pAd! Gi pees ant eae 9 oleae unk: 
t 7 7 > 


—, 


shares cence: ale aA Aire nme a 
fee sipette os Mp Jothsy Gite 

: hee a 
. re hs 


_ 
en a 


pe 


ints naling: 


ele 
*%» 


24 


juateota, ana not On’ the fact “that itiiwasianm tnda vidual 


grievance brought as a policy grievance. 


With the foundation laid by Judge Cross, other 


arbitrators began to apply his theory. 


b) Application of the Cross theory 
Cry "Oncario 
The theory of Judge Cross found favour with 
Judge Bigelow in an award which is reported in headnote 
form only. The collective agreement provided for two dis- 
tinct types of grievance procedures-~one for grievances 
between the company and the employees, and another for 
grievances between the company and the union. Although the 
theory of Judge Cross was applied to grievances relating to 
statutory holidays and pay, the exception was not followed. 
- - . held, by the majority that a grievance involving 
statutory holidays and pay therefor was strictly a 
matter for the employees even if it involved several 
thousand separate grievances, and could not be initi- 
ated by the union as a policy grievance.57 
This decision was quashed on an application for 
Beprppan.giae but the decision of the arbitration board was 
restored on appeal to the Ontario Court of Appeal on the 
sole basis that the language of the collective agreement 
could reasonably bear the interpretation given to it by 
the majority award of the arbitrators. The mere fact that 


the Court considered some other interpretation more apt 


afforded no grounds for relief by way of ecerttorart. 
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Although some arbitrators put forth the above deci- 
Si0n gin thesOntario, Courtiof Appeal as support for Judge 
Cross's theory, the Court of Appeal did not accept or 
Leject this, theory. « The basis ofethesrestoration ofebhe 
arbitration board award was that certtorart is not avail- 
able where the Court merely disagreed with the interpreta- 
tion placed on the collective agreement. The interpretation 
placed on the collective agreement by the arbitration 
board was one which the language could reasonably bear. 
The restoration of the arbitration board's decision by the 
Court of Appeal did not add any credibility to the theory 


enunciated in the arbitration award. 


Hanrahan narrowed the application of Judge Cross's 
theory in an award involving a union grievance claiming 
improper application of wage zee The collective agree- 
ment contained two types of grievance procedures--one for 
individual grievances, and the other for grievances by the 
union. . The provision for union grievances contained the 
clause "as distinguished from an employee's grievance." 
Hanrahan did not allow the grievance as a union grievance 
on the basis of the above limiting clause that applied to 
union .onievances.| .sHe found thatdzhe qurevance ain iquestion 


could not be distinguished from an employee grievance. 


Although Hanrahan adopted the headnote in the 
Int'l Nickel decision, he narrowed the theory by relying 


on the specific wording in the clause providing for union 
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grievances. The theory may now be set out as requiring the 
following’ conditions to be met: 

1.) Seniority or rate of pay involved; 

20.) ‘avclause restricting the two grievance procedures 


fo certain areas as illustrated in the above case. 


For purposes of the development of Judge Cross's 
theory, this case is important for the fact that it 
included rates of pay as a grievance that was personal to 
the grievor and could not be brought as a union grievance. 
The second point upon which the arbitrator relied in this 
case will be more fully developed when the second approach 
to the policy versus individual grievance problem is con- 


Sidered. 


Judge Lane expanded the Cross theory to union griev- 
ances involving discharge of an employee. This award adds 
discharge to the list of grievance issues that are personal 
to the grievor and cannot be abrogated by the union. 

Judge Lane referred to JU.A.W. and Ford Motor Co. of eee 


‘ 62 
and U.A.W., Local 458 and Massey-Harris-Ferguson and 


reiterated the principle: 


. . . that in cases where the grievor was entitled his 
individual right to grieve as he chose, and the union 
has not. the right to exercise those rights Of£ the 
employee by the device of a policy grievance. 


This case was heard on an application for certtorart before 
. 64 ‘ : ; 
Judge Stewart in May of lange: The application was dis- 


missed on grounds not relevant for purposes of this study. 
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Judge Lane also considered this preliminary objec- 


tion in a situation involving a policy grievance claiming 


= 
a base rate for certain employees. °> It is reported in 


headnote form only; but the award suggests that if a griev- 


ance seeks a remedy for individual employees, it cannot be 
pursued as a policy grievance unless there is ssbsisic 
provision in the grievance procedure allowing the union to 
process an individual grievance. This approach requires a 
Specitic provision to alter the “strict Cross "theory, that 
certain grievance issues are personal to the grievor. This 
approach is, of course, the opposite to that submitted by 


Hanrahan in the Coca-Cola ene 


Judge Thomas considered another situation in which 
the grievance on behalf of a discharged employee was pro- 
cessed by the fmtona, °2 The majority of the board of 
arbitration held that the union did not have the right to 
file a policy grievance where an individual's rights are 
concerned. There is not sufficient information to be clear 
as to the ratio of%the decision. The policy grievance 
issue may not have been relevant to the decision, if the 
grievance was out of time. As a result the case is of 
1ettioe valpertorany purpose, buts Cited Sscauchority for 


the proposition common to these cases. 


Opt ey A a) sak 


This theory has also found favour in Alberta. There 


are two unreported arbitration awards in Alberta that have 
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adopted the theory enunciated by Judge Cross: 


The first award involved a union grievance on 
behalf of a discharged union president. The collective 
agreement made a distinction between union grievances and 
personal grievances, but did not specify what the differ- 
ence was. Arbitrator Chapman inthemajority award stated: 
Accordingly I hold that Mr. Murphy did not at any time 
File a grievance with respect to his dismissal and 
though the Union purports to have done so the grievance 
is not a valid one in that it concerns a subject matter 
for which only Mr. Murphy personally could have filed 
a grievance. 68 

Thus, another award in which discharge was held to be a 


grievance personal to the grievor, and not subject to a 


union grievance. 


The second award in Alberta that adopted the Cross 
approach concerned a seniority grievance that was brought 
by the union on behalf of certain individual employees. 
There were two distinct grievance procedures in the col- 
lective agreement. The Arbitrator, Lucas, after reading 
the eurhericiess’* adopted the view that a grievance which 
is personal to the grievor should be dismissed if it is 
processed as a policy grievance. 

A reading of the foregoing authorities would seem to 
indicate that the generally accepted definition of a 
policy grievance is one involving the impersonal inter- 
pretation of the collective agreement without reference 
to any individual or his right and not directly seeking 
a remedy for individual employees. These authorities 
are also clear in holding that a grievance which is 


properly an individual grievance should be dismissed 
if it is improperly presented as a policy grievance./0 
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Lucas overruled the preliminary objection in this 
case.on the grounds that the union was deemed to be seek- 
ing an impersonal interpretation of the article involved 
without anverefenence, to any sindividuall.on his: radghvsicand 
not directly seeking a remedy for individual employees. In 
effect, Lucas limited the remedy to an interpretation of 


the collective agreement--a declaratory judgment. 


The preceeding awards are authority for the proposi- 
tion that an individual grievance involving seniority, 
rates of pay, or discharge cannot be abrogated by the union 
under the guise of a union or policy grievance. These 
awards are the foundation of the preliminary objection 
based on the distinction between individual and policy 
grievances. The effect is that the grievance is inarbi- 
trable because of the form in which it was brought. This 
approach is an extreme position, when it is realized that 
many of these grievances that are lost due to form involve 


the discharge of employees. 


Cs) Second View 
A second, and more recent, approach to this problem 
suggests that express wording is required in the grievance 
procedure to make the individual and the union grievance 
procedure mutually exclusive. At fansteqlanceyeuniis 
approach would seem to eliminate much of the distinction 
between different forms of grievances; and consequently 


would eliminate many of the preliminary objections based on 
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this distinction. As will, be illustrated, this group of 
awards, which is submitted as the better view, requires 
express wording to make the procedures mutually exclusive. 
For a time this approach avoided preliminary objections 
based on the distinction between two types of grievance 
procedures. - Unfortunately, this restricted the number of 
preliminary objections only for: a short time; as those 
drafting the grievance procedures went a further step 
based on this jurisprudence, and began including express 


wording to provide for mutually exclusive procedures. 


The earliest award under this contrary view has 
already been referred to under the statutory requirements. ’* 
The award involved a union grievance on behalf of an indi- 
vidual. Judge Fuller attached no significance to this 
issue, but concentrated on the fact that the collective 
agreement did not provide for a union grievance and 
applied Section 32(2) of the Ontario Labour Relations Ree 
The result was that the union processed an individual 


grievance on job posting under the guise of a policy 


grievance. This case was upheld on appeal. 


Hanrahan faced a similar problem in a case involv- 
ing a union grievance on behalf of three temporary 
employees for the failure to pay them for statutory holi- 
days. The collective agreement did not provide for a union 

74 


grievance and Hanrahan also imposed Section 32(2). The 


company questioned whether the union had the right to file 
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a grievance on behalf of employees who themselves did not 


feel aggrieved. After reviewing Fuller and U.S. eect 
Hanrahan expressed the view that the manner and extent to 
which a grievance may be processed by a union, or a com- 
pany was a matter for negotiation by the parties, subject 
to the provision of the Labour Act. He went on to require 
express language in the collective agreement to make the 


grievance procedures mutually exclusive. 


Unless specifically dealt with in a collective agree- 
ment, however, in my opinion the statutory right of 
either the union or the company in this respect 
remains. /6 


Hanrahan again faced the problem when a union 
grieved the layoff of a particular employee out of line 
with the seniority provisions of the collective agreement. 
The agreement provided for individual and union grievances, 
but Hanrahan confused the statutory requirement issue with 


the individual versus policy grievance issue and imposed 


Section SoC folilowinomlad Lexyand Ueemerenl ee This 


evoked! an editorial comment criticizing his use of 


Section BD it 2 jane and his approach to the preliminary 


objection of an individual grievance being processed as a 


union grievance. 


(Editor's Note: The interesting point of this award 

is the decision that the grievance was arbitrable as 
alpolicy "grievances eTHisjisein darect®contiact with 
the decision in Re U.A.W. & Massey-Harrts-Ferguson Ltd. 
(558) (eanter po9s6y7 ini which+cross) CsCid, pened: that 
seniority rights belong to employees to he Skercised 

as the individual may decide, and the union cannot take 
them to itself under the guise of a policy grievance. 
This, with respect, seems to be the more reasonable 
view. In the instant award the chairman quotes the 
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qudgementyor Fuller,’ CoctJ po linerew . Siivskic. Untiteds Steel 
CoM eo 1956), / tebe Aro wrCas. 74 aceqardind sine 
Provisions O0's.32 of the Labour Relatwone Act,» but 
surely that is relevant only to the situation in which 
the collective agreement contains no provision for union 
grievances-~-an entirely different matter--not to one in 
which the union grievance is alleged to be misused. 

With respect the passage oe seems inapplicable to 
the facts under review.)8 


There is no question that Hanrahan confused the issue when 


oe The grievance 


he injected the question of Section 32(2). 
procedure in this case provided for union grievances and 
individual grievances and thus complied with the statutory 
requirements for purposes of this grievance. The real 
ratio of the decision is that there were no provisions which 
expressly limited a grievance to one procedure or the other. 
Hanrahan required specific language to limit either of these 
grievance procedures. This is the basic difference in the 
approach taken by those arbitrators who did not follow the 
Cross theory. 
In Art. 9 of this agreement the parties made provision 
for a grievance being presented by either the union or 
the company, 'concerning any question as to interpreta- 
tion, application, administration or alleged violation 
of this agreement and may commence at step 2.’ There 
is nothing in that language indicating that the scope 
Gf the provision is-to be limited because of what has 
been provided in step 1, having to do with a procedure 
to be followed by an individual employee who wishes to 
process a grievance. 
Judge Reville, in a later decision, distinguished 
a) : 
Ure ties We OtiCs ieee ee Ua et one reo on thea basisnthatathne 
decision involved certain specific clauses in the collec- 


tive agreement, and these were not set out in the award. 


The situation before Judge Reville concerned the right of 
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the Union toggrieve individual seniority rightsserThere 
were no limitations in the collective agreement with 
regard to who could bring grievances under each type of 
grievance procedure. The preliminary objection was dis- 
missed on this basis. 

The parties, however, to this agreement have not 
seen fit to impose any specific limitation and this 
boardsasscleaghy nogpoweratosdo isonmaue falters Bis 
nothing in the agreement which makes these provisions 
mutually exclusive and consequently this board must 
hold that the union has concurrent jurisdiction con- 
cerning the grievances mentioned in art.6(a) and 
6(c).84 © 

Judge Reville followed the decision in the preceed- 

ing award in a situation in which there was specific 
language in the collective agreement prohibiting the union 
from processing a policy grievance claiming unjust dis- 
charge. The clause stated: 
- . « Grievances directly affecting an employee which 
such employee could himself institute may not be 
arbitrated as union grievances. .. 
[T]he company has the absolute right to discharge 
employees subject only to the right of an Pisa das to 
lodge a grievance in regard to such discharge. 8 
The significance of: the words "directly affecting” wills be 
: 86 : 
considered in a subsequent section. Judge Reville found 


these words sufficient to create mutually exclusive griev- 


ance procedures. 


Judge Little was the arbitrator in an award involv- 
ing a union grievance pertaining to the holiday pay of 
individuals. The company argued the Internattonal Nickel 


Caen. in support of the proposition that this grievance 
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was inarbitrable on the grounds that it should have been 
filed by the individuals concerned. This case does not 
Stan, fOr “Thee propesition thatecomplaints Of violations of 
the statutory holiday provisions of a collective agreement 
can only be processed by individuals. The basis of the 
decision was that the interpretation as stated by the 
arbitration board was one which the language of the agree- 
ment would reasonably bear, and thus certtorart would not 
lie. There is no evidence that the Court of Appeal agreed 
the interpretation given by the board. Therefore, asa 
precedent, only the arbitration award should be cited. 
Judge Little disagreed with the interpretation placed on 
the Internattonal eeeece case by the company, but dis- 
tinguished that case on the basis that the language con- 
Sidered in that collective agreement was entirely different 
from that before him. 

Furthermore even if the Court's decision could be 
interpreted as the company says, the language in the 
agreement there considered is entirely different than 
that in the agreement under consideration by us. In 
the former 'two different and mutually exclusive pro- 
cedures for the only two kinds of difference’ are pro- 
vided while here no such provision is included.89 

Although it was not necessary for the award, 

Weatherhill a year later discussed this problem. The case 
involved™"ar vwimuon ‘grievance claiming metroactivenetiect of 
recall: provisions. The grievance failed on the grounds 
that there was no collective agreement, but Weatherhill 


went on to discuss the company submission that this griev- 


ance should have been submitted as an individual grievance, 
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since it involves seniority and thus concerns each worker 
individually. The clause referring to a union grievance 
concluded with the following words: 

This clause shall not be used to circumvent an indi- 

vidual \seragntiveto submit orm refuse .to "submit san 

alleged grievance. 90 
Weatherhill found these words sufficient to create mutually 
exclusive grievance procedures. Thus, a second example of 
a clause that is sufficient to create a situation analogous 
to the simple distinction between individual and policy 
grievances, as set out by Judge Cross. Even with the 
approach that requires express wording to create mutually 
exclusive grievance procedures, the insertion of a simple 


clause to this system fosters preliminary objections. 


Barber was faced with an express provision ina 
Situation in which the union initiated a policy grievance 
alleging improper payment to certain employees. The col- 
lective agreement provided for two types of grievances-- 
one for individual employee grievances and one for union 
policy grievances.. The provision for the union policy 
grievances contained the following clause: 

However, it is expressly understood that the provisions 
of this paragraph may not be used by the Union to 
institute a complaint or grievance directly affecting 
an employee or employees which such employee or 
employees could themselves institute, and the regular 
grievance procedure shall not thereby be bypassed. 91 
Barber found this clause sufficient to create exclusive 


grievance procedures, and the preliminary objection was 


successful. This case will be considered ina later 
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section relating to what limitations may be imposed on the 


Sacturovy anor ration clause requirements.” 


The question of a union grievance alleging improper 
posting of vacancies came before Palmer. Palmer was faced 
with the awards by Judge Cross in this area, and chose not 
to follow them. Although he refused to adopt the awards 
drawing the distinction between individual grievances and 
policy grievances, he did state that express contractual 
language could alter this. 

Clearly, the distinction in question is one without a 
great deal of substance. Generally speaking, a union 
has a real interest in all matters involving rights 
established by collective agreements to which they are 
parties; and so to preclude them from arbitrating, 
breaches of such documents, while allowing what are 
essentially third parties to do so, strong evidence of 
the desirability of so doing as well as contractual 
language is, in our opinion, required.?3 

Weiler expressed the same view a year later in an 
award involving a union grievance grieving the company's 
failure to award posted jobs to certain applicants. He 
retusea to ftollaw the Cross. theory stating that 1t was no 
longer accepted. 

However, it seems safe to say that though some of the 
concrete decisions in these cases may be justifiable, 
fhe general, principle that certain kinds of individual 


claims are inherently or presumptively unsuited for 
policy grievances is no longer accepted.94 


The most recent award to deal with this problem con- 
cerned a union grievance alleging failure to pay holiday 
pay. Simmons attempted to sét out’ the principles for deal-— 


ing with policy and individual grievances. The principles 
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set out are directly contrary to the approach taken by Cross. 
Those +principles that -arerrelevanteto thishsthdytare. set 


out below. 


There has been a considerable amount of arbitral juris- 
prudence concerning the difference between 'policy' and 
‘individual' grievances. 


The following principles have been articulated in this 
area Of labour arbitration. 


(1) Individual and policy grievances are not, unless 
expressly stated in the collective agreement, mutually 
exclusive. Re Warehousemen and Miscellaneous Drivers, 
hoecal*41oy land Holtand River Gardens’ Cot itdy A1965), 
POmirahce eLOO (Leet le). comes. 


(3) A matter may be brought as a policy grievance, if 
it instantly affects only one employee, but may, if the 
issue remains unresolved, affect other employees in the 
futuce. W2In “Re POS. ; Loeahee 259 and Babeock @Vviteox 
(Congaa) Gra. (L971), 22°1.A.C. 383) (Simmons), the 
board stated "at p: 386: 


We are of the opinion that whenever it can be 
stated that a difference of understanding exists 
between the union and company which, while perhaps 
involving only one employee, by remaining unre- 
solved may affect other employees in a similar 
manner in the future, then the union could process 
the grievance notwithstanding a possible overlap- 
ping of traditional union or 'general' vis-a-vis 
'individual' grievances which we have regarded as 
Such Vinwthne past. 


(4) Access to the grievance procedure by way of policy 
grievances can only be restricted by express terms of 
the collective agreement. 


it hes bapeock and “WiLecon,?atpra, “at *pyrr 35: 
. . . there are collective agreements in which the 
parties have expressly agreed to restrict the 
manner in which grievances are to be processed and 
arbitration boards have given effect to such gov- 
ernment. . . . But arbitrators have given effect 
to such clauses only when there is express language 
specifically restricting the parties in processing 
qprevances. 2 SPPurhie, restrictions @a. — ave nor 
to be implied but expressly stated. 


And in Re Weston Bakeries Ltd., supra, the board 
Stuted®at pp! 313-4: 
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Only if the explicit language of the agreement, 

as fairly interpreted without any such presump- 

tions, leads to the conclusions that the parties 

did Gntendetoelimiteaccess@tocanbitvation athrough 

union policy grievances should arbitration boards 

give effect to any such limitations.95 

The arbitrator today must consider these two views 

when confronted with a preliminary objection relating to 
the distinction between policy and individual grievances. 
The more recent group of awards suggesting that express 
language is required to make the grievance procedures 
mutually exclusive is the better approach. This view has 
wider acceptance and is more reasonable considering that 
grievances are not being examined on their merits due to 
the simple distinction between policy and individual griev- 
ances. This approach releives against the hardship imposed 
by the Cross view, but it leaves the way open for express 
language to negate this relief. ‘This is exactly what has 


happened. 


With growing frequency the individual and 
policy grievance procedures are being interpreted as 
mutually exclusive as a result of the injection of 
express clauses into the collective agreement. This 
has the same effect as the Cross interpretation. Griev- 
ances brought under the wrong procedure are inarbitrable 
due to the form in which they are processed. The 
preliminary objection that was based on the simple dis- 
tinction between individual and policy, can now be achieved 
through the use of an express clause in the collective 


agreement limiting what grievances may be brought under each 


-_ - 7 : 
- 7 nA faa O 
sreuy ¢&- ea er sae! naus berm aa hose 


ue Oritgedugy, ae iiyet S nell ig A Tw. Oe ortho 0 
Cab - 
seceru¥qity, Lavbiy dv Akg whawns 7 we ronda 's 


6 7 oo na 
eee ee 66am, van Ne: wizoey voce wrt oF 
Tr ; 

WTRIMSA14 AUP eH« “Aine 2's POtIpUes 


Anil wel’ ary. .., a) , (7 aes ar i : “leanings qtteud 


el ml Fy 5 perairer ss 2 > Se 
ad oub es VvieZn out 4 Sa’) a 
~9 @6 Se séed” 7 ' : ; a e 
Lyemoel G30 9% Le a\.g : ¢ Sar ) 5 ter eieT 
; Sc%F he ! 5 i Wi 
lm ( (29 KE ‘ oT?) 7 
Virves Loui vi 3a) mi /=(CSea * gal 29 iWis 


_ 


all bie. ne Poin sei EG =) 4 - q) Ligmees ta a“ 5) Oss rad cae aioe 
“ : 


4% nal teh iigiv te a a, | ab Awl éu }3945 ny 


eine reeege4 > wyyOod evs hd apne e¥duNtG et 
a * > . _ 
| a ise iC» o6e F2 pat 94 @y.j' a iaG ay 


al 


Besar (new alld "eOny pw: i 
my ats we ae dis met | 


30 


type of grievance procedure. 


This opens two areas for consideration. First, if 
the statutory arbitration clauses require access to the 
arbitration procedures by certain parties or persons; to 
what extent can that access be limited by express words in 
the collective agreement without being in violation of the 
statute? Do these limiting clauses not, in fact, bar 
access, to arbitration for certain persons or parties? 
Secondly, if upon examination these grievance procedures 
may be limited by express contract language, what express 
clauses have been attempted and which ones have been 


successful? 


IV. Limiting Statutory Requirements 
a) Authority 

The most surprising feature of research in this 
area is that the majority of arbitrators assumed that the 
procedures required by the statutory arbitration clauses 
may be limited by the collective agreement without any 
reterence to an authority for that proposition. This may 
be based on the fact that the grievance procedure under the 
collective agreement is distinct from arbitration pro- 
cedures as required by the statutes. it has been noted 
Seine that if the grievance procedure does not provide 
for union or company access to arbitration, the provisions 


of the deemed statutory arbitration clause will be invoked. 


As that section indicates the grievance procedure cannot 
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limit the substantive provisions of the statutory arbitra- 
tion requirements--that there be provision for company and 
union grievances. The question that must be answered here 
is the more refined one of whether collective bargaining 
Can impose procedural requirements on the grievance pro- 
cedures which may, in fact, defeat the greivance before it 
reaches arbitration. For example, if a grievance is brought 
under the wrong procedure and is defeated on a preliminary 
objection based on the fact that it was processed under the 
wrong procedure, have the statutory arbitration require- 
ments been met? The approach taken by arbitrators today 
may be based on the premise that once you meet the sub- 
stantive requirements of the statute--provide for union and 
company (and possibly employee) access to arbitration on 
matters of interpretation, application, operation, or any 
alleged violation of the collective agreement and any ques- 
tion as to whether the matter is arbitrable--the door is 
open for unrestricted procedural requirements in the griev- 


ancewS tlc. 


The first authority for the above approach was the 
affirmation by the Ontario Court of Appeal in International 
Gena of the decision of Judge Betoun in which he held 
that where a collective agreement provided separate pro- 
cedures for the settling of differences between the company 
and the union and between the company and the employees, the 


failure to follow the proper procedure resulted in the dis- 


missal of the grievance. Although not expressly setting out 
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a rule, the case allowed a procedural limitation to defeat 
a grievance in spite of the statutory arbitration: require- 


ments. 


Barber was the first to comment directly on the 
problem. The arbitration involved a grievance procedure 
for policy grievances which was limited by the words "may 
not be used by the union to institute a complaint or griev- 
ance directly affecting an employee or employees."°" rt 
was an attempt to limit the use of union policy grievances. 
Barber distinguished between what are called the substan- 
tive provisions and procedural provisions of the statutory 
arbitration clause. As long as the substantive require- 
ments have been met, there may be any procedural limita- 
tions imposed that are agreed to between the parties at the 
bargaining table. 

There is nothing in the Labour Relations Act which 
Wouloscucohibi. such a. limitacion.. Jihe contract fit 
interpreted as the employer suggests, still provides 
for arbitration of all disputes between the parties as 
is required by s.34 and merely provides that what can 
be grieved by an individual employee cannot be grieved 
by the union. 

Since there is in OUr Opinion no Limitation on the 
right of the parties to agree to such a limitation, the 
question before us is to determine whether they have so 
agreed.100 

Thase point OL View avolds. the. acte 7 Nat Lhe eros 
cedural limitations are, in many cases, denying access to 
the substantive provisions that. are given to the parties by 


statute. It is recognized that this view is based on the 


idea that arbitrability is a prerequisite to the arbitration 
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1teeli. Ef these procedural limitations are defeating the 
grievances at the condition precedent stage then, it is 
suggested that the statutory requirements have not been met 


and these limitations are void. 


The Supreme Court of Canada recognized the exist- 
ence of procedural limitations in collective agreements in 
the Hoar Transport Cases The court affirmed the validity 
of these procedural limitations inupholding the inarbitra- 
bility of the grievance on the basis that the nominees 
failed to appoint a chairman within the time limits set 
out in the collective agreement. The substantive right to 
have access to arbitration was lost as a result of non- 
compliance with a procedural requirement. 

The board of arbitration is bound by the terms of the 
collective agreement . . . They create obligations of 
a basic nature and the parties are obliged to adhere 
to them. The board of arbitration cannot ignore or 
dilute the force of these obligations, nor change 
their purport by means of amendment or substitution. 
This was the view taken by this court in the recent 
decision of Unton Carbide Canada Ltd. v Weiler (1968) 
Ode ahs atm) nS 3 wl AGO aes ke 620 Ope ONO s Mom? ai eriuy 
Cepeene tate CO. Vv Arthurs (1968). 7042p. Ro 2d) 459s, 
[1968] S.C.R. 85, and these decisions determine the 
disposition of this appeal: 

The Port Arthur case is not relevant here as that 
case did not involve a procedural limitation which pre- 
cluded arbitration. That case involved the question of a 
clause setting out a remedy. The Unton Carbide decision is 
relevant as it involved a procedural limitation in the form 


of a time limit, but may be distinguished as the basis of 


that decision resulted from a specific submission by the 
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parties to the board of arbitration which limited the scope 
of possible decision. The submission to the arbitrator by 
the parties limited their jurisdiction to the questions 


that were put before that board. 


The validity of limiting statutory requirements was 


also recognized by Laskin in his dissenting opinion in the 


Ontario Court of Appeal in Hoar Transport. Laskin submitted 


that, the parties must..only.provide, for, ditferent types.of 
grievance procedures with access to arbitration as 
required by the statute. The procedures under these types 
of grievances is a matter for collective bargaining between 
thes parties. 
SubmectietOo.other provisions Of S.34,). 6.0.5, Ss-ss. (2), 
(so) sand, (4), itis lett td, therparties to, a collective 
agreement to prescribe the terms of arbitration and 
any antecedent grievance procedure terminating in 
arbitration.104 
The suggestion was made in the Unton Carbtde arbi- 
tration hearing that the grievance procedure, unlike the 
arbitration procedure, is not subject to the Labour Act. 
TE this is the correct approach, then it. follows; that there 
are no controls on the limitations that can be imposed 
on the grievance procedures. 
The argument of the employer is that, unlike the arbi- 
tration proceeding, the grievance procedure is not 
under the Labour Relations Act. By reason of s.34 of 


the Act every collective agreement must contain an 
arbitration clause providing for the settlement of dis- 


putes about the proper interpretation and application 
of the agreement. By comparison, a grievance procedure 
is optional to the parties, and is ‘under the col- 


lective agreement’ rather than the Act.105 
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This distinction between the grievance and arbitration pro- 
cedures overlooks the practical aspect of these limitations. 
The fact istalWiremains, no matter what the rationale, that 
the limiting clauses injected into the grievance procedures 
are preventing unions, employees, and employers from exer- 
cising their rights that are guaranteed by the labour 


legislation. 


Brown has also adopted the rationale that grievance 
procedures are not under the labour ee i erate and thus 
limitations restricting the use of the grievance procedures 
may be imposed. The award involved a provision for a union 
policy grievance which contained an express clause limiting 
ts application. 


Any difference arising directly between the Union and 
the Corporation concerning the interpretation, applica- 
tion, administration, or alleged violation of the pro- 
visions of this Agreement may be submitted by either 
party to the other at Stage 4 of the Grievance Pro- 
cedure. 106 


Brown stated: 


Gertion 44 0f tthe Labour Relations Act, ‘JS sO. 11960, 
cec0@n provides (ror arbitravion ofvall "disputes between 
parties to a collective agreement, but there is nothing 
to prevent parties by contract to establish procédures 
for handling of grievances and separating, for the rea- 
somion teafticiency an not having a ‘duplication of mat 
ters and other cogent reasons particularly relevant to 
thesparties* circumstances, “individual and policy (or 
general) grievances, which in fact these parties have 
done.107 


Weiler, a year later, sanctioned the approach that 
the parties may limit access to arbitration by imposing 


limitations on the types of grievance procedures to make 
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them mutually exclusive. He required express wording to 
limit these procedures, but found no prohibition from impos-— 


ing these limitations. 


A union begins, under s.34, withsasright to orieve 
itself for any violation of the agreement, even without 
the consent of an individual who may be directly 
affected as in Re U.A.W. Local 252 and Canadian Trail- 
move Lewitt ds, a L958)... 19 TALC. 227) (Adelljus However. 
1t.can contractually limit this right by appropriate 


language. No such limitations should be presumed from 
the alleged inherent 'individual' (as opposed to 'gen- 
eral’) nature of such grievances,, though. Only if the 


explicit language of the agreement, as fairly inter- 
preted without any such presumptions, leads to the con- 
clusions that the parties did intend to limit access 

to arbitration through union policy grievances should 
arbitration boards give any such limitation. 


In support of this approach Weiler relied on Burling- 


ton Board of Raby shonin aah Unton emuysinies eee and Hoar Trans- 


Siena He drew the analogy between time limits that pre- 


vent a grievance from being arbitrated and grievance pro- 
cedure limiting clauses which channel grievances into 
either individual or policy grievance procedures. 


First of all, the mandatory language of s.34 has been 
held by the Supreme Court of Canada in the Unton Carbtde 
Rea Veer. et. iL jp. Oe Diels ai CO) LS Oye Cla os Gels 
966 and General Truck Drivers Unton, Local 938 et al. v 
Hoar Transportylo. Lid... fp Dit. R. 2 (30). 249 loool o.CoR. 
634, not to prevent the parties agreeing that differ- 
ences between the parties under the agreement will not 
be arbitrated unless certain time limits are observed. 
Tf failure to. follow these procedures. can, prevent) 2 
disoute being arbitrated at ali,,if the, ~parties pave 

so agreed, then the parties should be able, despite 

Br 44, to agree. to channel dirferent. disputes 70 arbi- 
tration via different routes--individual or policy 
grievances. 12 ! 


Weiler also drew support for his position from the 


Court of Appeal decision upholding the arbitrator's award 


46 


in the Internattonal Meher case. That award was main- 
tained on the basis that certiorari would not lie where the 
interpretation was one which the language would reasonably 
bear. Weiler read into this decision the reasoning that 
the Court of Appeal gave their blessing to the imposition 
of procedural controls on access to the arbitration process. 


ine: COurt, Of Appeal [196Z]OlRs 059. 35D ne ee 209 
3/1, restored the arbitration award on the ground that 
Only an interpretation which the language could not 
reasonably bear would amount to an error of law that 
would justify quashing an award on certiorart. The 
Court of Appeal thus, while not saying it agreed with 
the arbitration board, held that their interpretation 
was reasonably defensible. However, it could not have 
said this if s.34 prevented the parties agreeing to it 
even in explicit and unambiguous terms. In the same 
way as for the 'timeliness' cases, we must accept the 
principle adopted by the Courts that the policy of 
freedom of collective bargaining is not limited by 
s.34 of the Act when the parties affirmatively agree 
to impose procedural controls on access to the 
arbitration process.114 


Simmons also faced this problem, and adopted the 


; : : 115 
quote from Weiler in Mitltk and Bread Drivers. Simmons 


; : iol : 
considered that the International Ntekel © case sanctioned 
thepmight of the parties to a collective agreement to 
restrict the procedure under which a grievance may be 


DroOuGgh.E. 


There are collective agreements in which the parties 
have expressly agreed to restrict the manner in which 
grievances are to be processed and arbitration boards 
have given effect to such agreements. This was the 
effect of Re Mine, Mill and Smelter Workers, Local 598 
and Int'l Wickel Co. (1961), 12 L.A.C. 146 (Bigelow) 
which was upheld by the Ontario Court of Appeal. [1962] 
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b) Summary 

Although it is widely accepted that the parties in 
collective bargaining may use these procedural limitations 
to-deny access to arbitration; hindsight illustrates that 
the main support for this proposition rests on two Supreme 
Court of Canada eascsrae which do not directly consider the 
ques£ion, and an Ontario Court of Appeal decisions: that 
byte silence 15 put forth in support of his propos :tion. 
Toissironke that such an important, pillar of labour rela— 


tions should be supported on such a weak foundation. 


The effect. of these procedural Limitations in the 
policy and individual grievance clauses is to deny the 
Eighiwes aneindividual, union; .or company = togprecesda to 
arbitration on a difference relating to the interpretation, 
application, operation, administration or alleged violation 
of the collective agreement--the very thing that is 
required to be a part of every collective agreement. If 
the wrong grievance provision is chosen to institute a 
grievance--the grievance is lost. In most cases the griev- 
ance is lost because the time limits in the grievance pro- 
cedures cannot be met due to the length of time between 
the time of filing of the grievance and the final disposi- 


tion by the arbitration board. 


This principle is the underlying basis for all pro- 
cedural limitations injected into the grievance procedures. 


This applies, not only in the area of policy and individual 
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grievances, but also in the area of the steps and time 
limits in the grievance provisions. To upset this would be 
CO supset Over twenty vears of labourejurisprudence:+) but a 
second look at this’ problem) is required) if harmonious rela- 
tions between employees and employers is to be maintained, 
and arbitration as an informal system of solving disputes 


Poeseorestlie yr iver. 


The only solution is to meet the problem head-on 
and allow the courts to decide if these procedural limita- 
tions imposed on the grievance procedures are in fact 
Limiting, or denying the right to arbitratvon, thar 1s 
guaranteed by the labour legislation. It is submitted that 
the only answer to this question is SY GSie/e? (i xcom tan 
academic viewpoint this is a simple solution, but it is 
unlikely that twenty years of labour jurisprudence will be 


changed by one court decision. 


The other option is legislation in the area of 


grievance procedures which is also very unlikely. 


V. Limiting Clauses 
ay ee lypeseoL Clauses 
Accepting the principle that the parties may impose 
procedural limitations that may deny access to arbitration; 
Lt is now necessary to examine the types. of Clauses that 


have resultea from this principle, along with the effect of 


these clauses. 
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there are three basic clauses that represent success-— 

ful attempts to utilize the above principle to create a more 
technical grievance procedure and further the use of pre- 
liminary objections in this area. These are appearing with 
increasing frequency in collective agreements. Their func- 
tion is to make the procedure for union grievances mutually 
exclusive from the procedures for individual or employee 
grievances. Thus, the grievance must be brought under the 
proper procedure or it is lost. The following examples will 
illustrate: 
Type (1) 

Differences between the Company and the Employees. 

7.01 Should any difference arise between the Company 

and any cf the employees from the interpretation, 

application, administration or alleged violation of 

the provisions of this Agreement, an earnest effort 

shall be made to settle such differences without undue 

delay in the following manner: ... 

Differences between the Company and the Union. 

7.09 Any differences arising between the Union and 

the Company from the interpretation, application, 

administration or alleged violation of the provisions 

of this Agreement, instead of following the procedure 

hereinbefore set out may be submitted ... 

7.15 No matter shall be considered by the arbitraters 

nor shall they render any decision in connection there- 

with unless and until a majority of them have first 

decided that such matter constitutes a difference, 

between the Company and the Union or the employee 

initiating the matter, arising from the interpretation, 

application, administration or alleged violation of 

this Agreement.120 
This particular clause was one of the earliest attempts to 


Mimdite the scoperof) the twoe proceduresy™ The key Ts*para— 


graph 7.15 which requires the arbitrator to decide whether 


there isa difference under paragraph 7-01 or 7.09. Tr the 
grievance has been processed under the wrong provision, the 
preliminary objection to that effect will be successful and 
the grievance will be dismissed. 
Type (2) 
A more: refined clause is as follows: 
Any differences arising directly between the union and 
the Corporation concerning the interpretation, applica- 
tion, administration, or the alleged violation of the 
provisions of this Agreement may be submitted by either 
party to the other at Stage 4 of the Grievance Pro- 
cedure. 
Under this clause a finding that the grievance does not 
arise directly between the Union and the Corporation pre- 
cludes a union grievance under this clause. This clause is 
open to interpretation as to what matters arise directly 
between the Union and the Corporation. 
Type (3) 
The third and most refined clause reads: 
8.04 It is agreed that a grievance arising directly 
between the Corporation and the Union shall be 
originated under Step No. 2 and the time limits set 
Out with respect to that Step shall appropriately apply. 
It is understood, however, that the provisions of this 
Section may not be used with respect to a grievance 
directly affecting an employee or employees and that 
the regular eG procedure shail not be thereby 
by-passed. 12 
This clause emphasizes the word "directly" and reinforces 


the mutually exclusive nature of the two grievance provi- 


sions by the reference to "by-passing" the individual or 
regular grievance procedure.- The clause is the most Ire- 


quently used due to its apparent infallibility in creating 
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mutually exclusive grievance procedures. There are slight 
variations in the above clauses, but in essence they are 


the same as those quoted above. 


b) Interpretation of the Clauses 
Rather than deal with the interpretation of these 
clauses in each individual case, it will be sufficient to 
quote some of the reasoning put forth by the arbitrators 
who have examined these clauses. The basic reasoning in 
all these cases iS similar. The following quotes will 
illustrate the arguments put forth by the union representa- 


tives as well as the problems they face in this area. 


One of the hardships of mutually exclusive griev- 
ance procedures is that it results in unnecessary duplica- 
tion of both grievance and arbitration proceedings rather 
than allowing the union to process a number of individual 
grievances as a policy grievance. Barber, considering this 
argument. by the union, did not feel that it was any more 
harmful to the union than.to the employer. This view over- 
looks the question of the priorities that must be con- 
sidered when a union's ability to process grievances is 
limited by a small treasury. 

There may be great merit in these observations but the 
pinimaryetaskl of) thiseboard 1sen0t to decide” on™ the wis— 
dom of what the parties have done, but rather what they 
havel agreed! towinewriting. © .e% 

However, where an interpretation yields unfortunate 
results for one party in one case but will generally 
yield results which can’reasonably be justified on a 


number of grounds there is no reason to suspect that 
the parties have not agreed to such an interpretation. 
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While the restriction of policy grievance which would 
result in some duplication of grievances and some wasted 
Steps in the grievance procedure in a few cases, that 
eesutt 15 9nO more harmful “to the, union ‘than to tne 
employer.123 


This approach does no more than increase the already onerous 
burden of settling disputes during the life of the collec-— 


tive agreement. 


The contrary view was expressed by Adell in an 
award in which the individual did not wish to process the 
grievance because he had obtained other employment. The 
union was unable to process the grievance because of a 
limiting clause which made the two grievance procedures 
mutually exclusive. Although Adell set out a convincing 
argument for allowing the union to bring an individual 
grievance as a policy grievance, he felt he would exceed 
his jurisdiction in light of the express clause limiting 
the scope of policy grievances. 


Compelling reasons exist for allowing a union to pro- 
cess a grievance in most situations where it believes 
the agreement to have been violated and where the 
employee involved is unwilling or unable to press an 
individual grievance. The union is the bargaining 
agent for all employees covered by the agreement, and 
has a clear interest in preventing further violations 
and in stopping the development of what might later be 
held to be an adverse past practice. An employee's 
reluctance to initiate an individual grievance may stem 
from tear ot employer sanctions or from hope or curry— 
ing employer favour, Or, aS was perhaps the case here, 
ftom cimple lack Of COnGern dte CO the taking Of other 
employment. In some of these situations the employee's 
own interest demands that the union be able to press a 
grievance; in all of them the interest of the entire 
bargaining unit demands it. Against these considera- 
tions there stands only the argument that grievance 
procedures work better when the grievance load is kept 
light. The indiscriminate acceptance of this argument 
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requires the highly dubious assumption that the weight 
of a few extra grievances will more gravely impair the 
adminwustration of a collective agreement. than ..wild the 
effect of denying to thesunion any opportunity to secure 
redress of what it thinks are breaches of the agree- 
ment.124 


in spitercot athrse hetwent«onetosdenvetheiorievance. 


Despite what we have just said, we would clearly 
exceed our jurisdiction if we entertained a policy 
grievance in circumstances in which the parties have 
said in their collective ejeecuent thatsnG .policy 
grievance may be brought.125 


The only attempt at a liberal interpretation of the 
"directly affecting" clauses was expressed by Weatherhill. 
His approach may be the last hope for relieving against 
the preliminary objections based on the use of these limit- 
ing clauses. Weatherhill made two important points: 

1) give a liberal interpretation to the words 
"directly affecting: so that the union may process indi- 


vidual grievances. 

2) impose the "deemed" provisions of the labour legis- 
lation as these limiting clauses are barring access to 
arbitration which is contrary to the statutory requirements. 


In the instant case the grievance may quite reasonably 
be considered as properly brought by the union. If 

the corporation's objection is well taken, however, the 
unzvom must forego its grievance, not because it 1S not 
properly a union grievance, but because it happens to 
‘directly affect' an employee... It is difficult to con- 
ceive of a union grievance which would not directly 
affect some at least of the employees ... =. 


The phrase ‘directly affecting an employee 1S to be 
read as relating to the distinction between such griev- 
andes, arising directly between the parties, and the 
grievances of individual employees, for which a pro- 
cedure is provided elsewhere in art. 8. The purpose 

of the second sentence of art. 8:04 is simply to 
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prevent an individual's personal grievance being pre- 


sented under the guise of a union grievance. In the 
instant case, we have before us a union grievance 
proper. If the phrase "directiy aftecting an emplayce” 


is read in such a way as to deprive the union of its 
right to present this grievance under art. 8:04, the 
effect Of such a reading 16 9to deprive bhotn the parties 
of this right-to grieve certain matters.» We prefer to 
place a more reasonable interpretation on the agreement, 
Ereadangtantafs las aawhoLe;eandeto) relyeasmwelimonithne 
maxim that the parties must have intended to comply with 
Eheprequirements of» thesgoverning»legiskationer vif this 
is not the case, of course, then we must have regard 
to provisions of s. 34(2) of the Labour Relations Act.126 
Thispappreéach is: significant insthatecit! is the ‘only case 
that suggests(thatwacstrict interpretationtofathis wclanse 
may be in violation of the requirements of the statutes. 
He suggests that either there must be overlapping between 
the two grievance procedures or the deemed provisions of 
the statute are invoked. It is suggested that this is 


the only reasonable interpretation to be given to the 


words "directly affecting.” 


It must be noted that the above case is the exception 
rather than the rule. The majority of arbitrators would 
distinguish or disagree with the above decision, and find 
the Limiting clause effective to create mutually exclusive 
grievance procedures and thus foster preliminary objections 


in this area. 


VI. Summary 

Preliminary objection began with a simple distinc- 
tion between individual and policy grievance. The use of 
preliminary objection increased under Judge Cross's theory, 


but relief came with a second view which required express 
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language to create mutually exclusive grievance procedures. 
The increased use of express limiting clauses again 


increased the success of the preliminary objection. 


The most obvious area for relief from this reintro- 
duction of the preliminary objection lay in the limiting 
effect these express clauses posed for the statutory 
requirements of the labour legislation. Unfortunately 
neither the courts nor the, arbitration board adopted this 
view, and it is accepted in labour arbitration today that 
these express clauses do not fetter the statutory require- 
ments. The clauses have been very successful in denying 
the right to grieve where it is processed under the wrong 


procedure. 


The result of all this labour jurisprudence is 
that over a period of twenty years the situation remains 
the same relative to the standing of the preliminary objec- 
tion in this area. The same technical objection can be 
maintained today with the addition of an express clause in 
place of the simple distinction between individual and 


POLICY. 


Preliminary objection today are defeating more 
grievances on technicalities than ever befores | Relietl an 
this area may be effected by 

1) a court decision finding the limiting clauses to be 


denying access to arbitration that 1s guaranteed by the 


labour legislation. 
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2) a liberal interpretation of express clauses attempt- 
ing to create mutually exclusive grievance procedures 
On, 

3) a legislative enactment denying the right to defeat 


a grievance on technicalities. 


None of these seem likely! 
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CHAPTER THREE 


MANDATORY AND DIRECTORY CLAUSES 


Tee paAChoround 

The preliminary objection based on mandatory or 
directory clauses is by far the most widely used technical 
Objection, in arbitration today. It 1S parallel roetne 
development of policy versus individual grievance objection 
in that they both began with a simple distinction, and have 
become more complicated with the injection of new clauses 
and more refined approaches to the problem. This area 
involves more court pronouncements than any other area of 
technical objections. This may be one of the reasons that 
the approach today involves so many variables. It is 
necessary at this point to diagram the study in this area 


in order to allow this confusing area to exhibit some order. 


MANDATORY--DIRECTORY 


PENALTY CLAUSES 


SHALL 
DIRECTORY MANDATORY 
; 
UNREASONABLE LY PES OF CLAUSES 
DELAY | 
DEFENCES POWER TO RELIEVE 
ra 

PENALTY IMPOSED s.86 
cae aaa le a vac ce aa i eid (on ee LTS EAs ees 
CONTINUING TIME DELAY CAUSED AGREEMENT WAGE ESTOPPEL 
GRIEVANCE BEGINS BY OTHER CLAUSES WAIVER 


TO RUN PARTY 
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This chapter will outlhine the major decisions in 
this area setting out the jurisprudence of both the courts 
and the arbitrators to establish the basis for this objec- 
tion. It will’ be necessary to look in*detail at the’ inter- 
pretation of “penalty” and "sanction" clauses, and the inter- 
pretation of the word "shall" in order to determine into 
which category the particular clauses fall--directory or 
Manaaetory.§ The chapter: will then divide itsel into a-study 
of these two categories with the major emphasis on the 
mandatory category. This technical objection has broadened 
in the types of situations and clauses to which it applies. 
Tt will also be shown how attempts to relieve against this 
technical objection have failed. The chapter will conclude 
with a look at the possible defences to this preliminary 
objection which reflect limited relief from the mandatory-- 


directory preliminary objection. 


The first reference in labour arbitration to manda- 
tory or directory was made by Laskin in Te eey The company 
claimed inarbitrability on the basis that the union had not 
submitted an intention to arbitrate by giving the name of 
their nominee within the seven days as required by the col- 
lective agreement. The clause in question contained a time 
limit in which the nominee must be appointed, but it did not 
include what is known as a "cut-off," "Sanction" or "penalty" 
clause. These three terms are all synonymous with a clause 


which stipulates that failure to observe the time limits is 


fatal to further processing of the grievance. This clause 
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will be discussed in detail aces The significance of 
this clause is that it sets out a sanction or penalty for 
non-compliance with certain requirements of the grievance 
and arbitration procedures. There may be more than one 
Sanction clause in a collective agreement, each referring 
to different procedures in the collective agreement. In 
this particular case there was no sanction or cut-off clause 
referring to ‘the section under consideration by Laskin. 
Basically, an arbitrator will search for a sanction clause 
inea situactron Sucnt aS this; antdeat there 1s onemthe: pro— 
cedures will be mandatory, if not it will be directory. 
The few lines set out below from the instant case are the 
basis for later developments in this area. 
Article XVIII, which prescribes the stages of the griev- 
ance procedure anterior to arbitration, stipulates time 
limits and also stipulates that failure to observe them 
strictly is fatal to further processing, whether by the 
Union on by the Companys There iS NOrsuchcutnon.. 
BPoovrsvoreiny Areicle Xk). oo « 
Since there are no clear cut-off provisions in Article 
XIX, this Board is disposed to regard the time stipu- 
lation as directory only rather than mandatory, but 
subject to a qualification against unreasonable delay. 
It would, of course, be open to the parties to extend 
any time or otherwise mutually to agree on a course 
of action which might not be available to either one 
on its unilateral insistence. In this case, the griev- 
ance was properly referred to arbitration. It was then 
incumbent on the Union as well as on the Company to 
nominate a member of the Board of Arbitration.3 
One of the earliest and most quoted cases in this 
area involved a company grievance claiming damages from the 
union for an unlawful work stoppage. This case represents 


a turning point in the development of this doctrine as the 


cases cited by Judge Reville, in support of the distinction 
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between mandatory and directory clauses, did not use the 
word mandatory or directory. Although Judge Reville set 
out the principle of mandatory clauses, he did not set out 
any tests for coming to the conclusion that the procedures 


were mandatory. 


- - . There remains the question of the preliminary 
objection raised by Mr. Arnold that this board is 
deprived of jurisdiction by reason of the failure. of 
the company to follow the grievance procedure set forth 
in the collective agreement. There is a wealth of 
authority to establish that where a mandatory grievance 
procedure is set forth in a collective agreement, the 
grieving party must follow it meticulously, unless the 
other party has waived one or more of the requirements 
set forth in that procedure, and that in the absence 

of such waiver, the grievance is not arbitrable and 

the arbitrator is thereby debarred of jurisdiction to 
entertain it. Re U.EFE.W. and Canadtan Raybestos Co. 
Lea A LOS! se medi LA. Gol 849-08 Ree Uncted “tee imorrersranda 
Rie. averner Com Ged. wel lO57) 8 “HOA. Gr 2458? festa tea’. 
and Massey-Ferguson Co. Ltd.). (1959), 9 D.~A.C. 2697) Re 
Teamsters, Chauffeurs, Warehousemen and Helpers and 
Overland Express Ltd. July 20, 1960, unreported 

(iti One Cs. Galan, chairman) .4 


The cases cited by Judge Reville can be grouped with other 
earlier cases” that consider whether a grievance is arbit- 
rable when the time limits have not been complied with, 
without regard to whether the procedures are mandatory or 
directorye.. This older: line)of caseserelieds onthe foact Chat 
the board was bound by the terms of the collective agree- 
ment; and did not have any power to add to, subtract from, 
alter modify or amend any part of, the collective agreement 


Ori make, any decision, inconsistent therewith: 
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same year in a case reported in headnote form only. 
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In this case the board unanimously followed the older 
line of awards holding that where the grievance pro- 
cedure in a collective agreement contains mandatory 
provisions, those provisions must be followed scrupu- 
lously and to the letter by a party seeking to take 
advantage of them and if either of the parties fails 

to follow such mandatory provisions, then the grievance 
is not arbitrable and a board of arbitration set up to 
consider such grievance is deprived of jurisdiction to 
entertain it.6 


AEENUES ein an arbitrations involvingy tate. 23 ling 
and a sanction clause, set out his position on the manda- 
tory-directory preliminary objection. 


It should be noted that the agreement explicitly pro- 
vides 'that no grievance shall be considered' which 

is out of time or otherwise irregular. This provision, 
no doubt, is designed to effectuate the 'mutual desire 
of the Authority and the Union that the complaints of 
employees shall be adjusted as quickly as possible.' 
Such a provision is said to be 'mandatory,' meaning 
that the parties have specified the consequence of non- 
compliance. In this respect, the collective agreement 
is unlike many others which provide only a 'directory' 
time limit, non-observance of which carries no 

specific penalty. / 


Although Arthurs accepted this approach, he went on to 
F ; : ; 8 
relieve against non-compliance under section 86, a proce- 


: : 9 
dure which has since been overruled. 


The Page Herseyl9 decision was also cited by 

Arthurs later in the same year in an award in which he dis- 
missed the preliminary objection on the basis that the 
Clause was only directory.” “Archurs set out *the=crstinc— 
tion between mandatory and directory clauses. 

Mandatory time limits are those found in agreements 

which expressly provide for the consequences of non- 

compliance. Typical of mandatory provisions are such 

phrases as 'no grievance shall be considered unless 


the procedure specified has been followed" or oe i) 
the event that either party fails to follow the 


68 


aa. Cee! cee 


es | ae 
— Mt rene is : i ; bt 7 
aa oe ute ver - i a) 4 a a4 : 
- ; . € as o 7 
th ‘noks A CeviAGSt E ‘ si [ . ane _ 


ok ie 
pases ‘said pies tuvnd allies ad erin 7 


“einen 2 sie ILIswOR o10 sa 
’ vet soe 


RUS y<S sheen tps sed 
bie (eraspianek «| Lay lpeaey 
sngba kein wilt. .2aikiy oor ea aNeS ’ 
7 RA Me) oo 
v ah ALDH ae ELS FART. f+ 
Ag Me been 24 bac 
pase 144% saatiatee' = 
—ie it & enebd ena: rr ald poeecy a 
SRATA C8 alerts ae | Se 
bwawews Ly? « eee viiig AOL eee 
t 2eluvyeoniendy iis oA22" 


Argh Ev. 6a fe aU0°,r nae ePere epee sendupe - 
| ty 7 tig 
Hatyagr sSucbcnte onul cod waa, 


“i Begth oals caw vofainsk oti aka ager, ae, a 


= 


69 


procedure specified, the grievance shall be deemed to 
have been abandoned.' Directory time limits, on the 
Other hand, do not specify any particular consequence 
for non-compliance.ll © 


Kennedy followed the Page-Hersey?* award and the 


tke 14 


Barttn-Seott award later in the same year. 


Palmer, when facing this preliminary objection, 
considered the law in this area well established. 


The law in this area is quite clear: if a collective 
agreement provides mandatory procedures for the pro- 
cessing of disputes, these procedures must be followed 
ands there 1S no contlict’ with $2.34 (1) cf the Labour 
ROLE LOWS ACT Reo.) 8LOOUe seme Oe, IT so corns 

Re U.A.W., Local 439, and Massey-Ferguson Ltd. (1959) 
OFRivere Ges 205° (ht. Ths ECL ler sere) ChaLrmaty and 

Hee. ouWe, Lecal 6251; and! Bartin-Scott Mia. Co.) Ded. 
CEoGs) aia. Cc. 24 liv CR. “We Reyrrley Cec. s, Chars 
Man) LS 


Weiler, in the Unton Carbide award, after reviewing 
the pOAriRes aot award; set out an extensive examination 
of mandatory and directory clauses. 


Mandatory requirements are those where the agreement 
expressly provides for the sanction to be applied to a 
breach of the section. Directory requirements merely 
state what the party is supposed to do without specify- 
ing any penalty for a failure to adhere to the direc- 
tion. In the latter type of case arbitrators have 
generally taken the position that they can use their 
general remedial power to impose reasonable penalties 
for a breach, depending on the magnitude of the breach 
by the union and the severity of the harm, if any, 
resulting to the union" s postrtron.s I this case; I 
think af is ObVious that the standard” or reasonability 
would not countenance the barring of an individual 
employee's grievance by reason of a one-day delay in 

a notice delivered by his union representative. On the 
other hand, the usual attitude taken by arbitrators to 
breaches of mandatory requirements is that they must 

bé applied to the letter, because of the arbitrator's 
obligation to interpret the agreement and not in any 
way to amend, modify or change any of its provisionsen! 


a titel Pe ot mS ae. 


. . : | 
7 2 me oa n : 
¢ y me 


; 7 i esate - 
tie Nas +l 
nip 


so= ype (i 

“rt. nad 
panidaside yespimile~ ig pina. taste aan 
Saiigrideass iin seis Rime S wat eds 


Piet 6 St Gabels, aie 
sy af) ZO? eStuee50782 GI 
ieee t ott Teun east. bc osg: 
wry Bony i CPi. a: M92 
C . e e 
eee OS EU HIN 1-519 g 
a  apshveli sneer et Bid ar 
ee SO bet © 
pe pe ay ipea? i @ pei ivei 


ae 
Ef 


nieAwaly od i ae . ecws Pyren,  ae 


ati sap idsees, Oli ere7Ve. it 


OG | $a; oe ree mags 
6 as i ears a 
ieoss ¢é ety ind 


oa ligoue +0 ie ne 


Boe 


This award was appealledat8 and a further appeal to the 


19 


Ontario Court of Appeal was dismissed. An appeal to the 


Supreme Court of Canada*9° was successful on grounds not 


relevant. to this. survey. 


O'Shea considered this problem in an award involv- 
ing the same collective agreement as that considered by the 
Supreme Court of Canada above. He also conducted an exten- 
Sive examination of the principles relating to mandatory 
and directory clauses. His words are among the most quoted 
when this problem confronts arbitrators today. Keeping in 
mind that it is the purpose of this section to introduce 
the distinction between these two types of clauses to the 
reader before indulging in the fine distinctions of this 
preliminary objection, it is necessary to quote the 
authorities at some length. O'Shea provides an excellent 
exmilanatwon of whic. dastinetion. 


Procedural requirements that certain things be done 
within specified times may be either 'mandatory' or 
‘directory’. A mandatory provision is one where the 
agreement expressly provides for a sanction to be 
applied in the event of a breach of the provision. 
Where a substantive remedy is specified in the event 
Of-a»breach. of.such as provision; it’ issimperativerthat 
the provision be complied with to the letter, otherwise 
the result which the parties have agreed to must be 
applied. An example of a mandatory provision would be 
the situation where the parties provide that if a union 
fails to advance a grievance to the next stage of the 
grievance procedure within a specified time the com- 
pany's reply to the preceding stage shall be deemed to 
be a final and binding disposition of the grievance. 

An arbitrator has no power, in such event, to weigh the 
harshness of the result in order|to justify gaving 
reliefeagainstewhat mightshe alminorn) vanzancemtrom the 
time limitations which the parties have agreed to. An 
arbitrator's function is to interpret the intention 

of the parties as expressed in the collective 
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agreement and this function is not fulfilled when an 
arbitrator gratuitously modifies the provisions of the 
agreement in order to obtain a result which in his 
Opinion is equitable. 


However that may be, in interpreting and giving 
effect to the intention of the parties as expressed in 
the collective agreement, it may be found that certain 
procedural requirements are merely ‘directory' rather 
than 'mandatory.' Directory requirements are those 
provisions which state what the parties have agreed 
should be done and include provisions which set out 
the time within which the events should take place. 
Since a directory provision does not specify what will 
flow from a breach of the provision and since no sub- 
stantive remedy is expressly contemplated, strict com- 
pliance is not essential. While directory provisions 
need not be compiled with to the letter they cannot, 
of course, be totally ignored. Directory provisions 
with respect to time are usually agreed to by the 
parties in order to prevent hardship or unfair 
advantage which may be caused by delays. Such provi- 
sions are inserted in collective agreements as an 
expression by the parties of their common intention 
that certain things take place without undue delay.2l 


O'Shea also agreed with the tests set out by Weiler 
in the Unton Carbide22 award, but pointed out that Weiler's 
mistake was in the application of the tests. 


In passing, we might comment that the arbitration 
award under review by the Court in the Unton Carbide 
case sets out certain tests for determining whether a 
provision in a collective agreement is mandatory or 
directory and we generally agree with the tests therein 
enumerated. However, having established the test for 
ascertaining whether the agreement ‘expressly provides 
for the sanction to be applied to a breach of the 
Section,’ the learned arbitrator, in our opinion, 
failed to follow that test in finding that the time 
limitations with which he was concerned were mandatory. 
Te appears to us that if the tests were appized, the 
time limitations are directory rather than mandatory.23 


in Hoar Transport ,24 another Weiler decision went 
to the Supreme Court of Canada. Although the Supreme 


Court did not use the words mandatory or directory as the 
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Ontario GourtyolyArpeal® had" the tinet1initsvand’ the sanc— 
tion clause were the basis of the decision. The decision 
inethetOntariosHigh Court and insthe Ontario Court of 
Appeal involved the question of whether the procedures were 


Mandarory or directory. 


Brown also faced the question of whether time 
limits were mandatory or directory.?° He adopted the words 
of O'Shea in the Unton Carbide?® award. 

For a discussion of mandatory and directory provisions 
in collective agreements, see Re U.S.W., Local 6962, 
and Unten. Carbtdée Canada Ltate (T9968) F Lo. EPEASC ST 412 
(O'Shea) .27 

The distinction between mandatory and directory was 
also recognized in the Ontario Court of Appeal by Mr. Jus- 
tice Aylesworth. 28 The case involved the interpretation 


of a clause requiring reasons for dismissal instead of the 


usual time limits problem. 


Simmons, in a recent award in Ontario,?9 adopted 
the test set out by O'Shea in the Unton Carbide?° award. 
This doctrine has also been recognized in the Manitoba Court 
GE Appeal?t by Mee Justicertalim@an altpirninye tie decrsion 


of Mr. Justice Hunt in the Manitoba Queen's Bench. 32 


Mandatory and directory as a preliminary objection 
has been recognized in Alberta. Muir adopted Page-Hersey33 
in an award involving a preliminary objection claiming 


that the grievance was inarbitrable due to the mandatory 


time limits. 34 
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Melnyk cited the Court of Appeal decision in the 
: , ge we, : 
Union Carbide case~~ for the HEOpGSition that sia sorovi— 
sion is mandatory a board of arbitration does not have 


JUFLSGiction tO Modity or waive its eperaticne 


The most thorough review in Alberta was completed 
by Neuman where the preliminary objection was that the 
grievance procedure was mandatory and failure to follow it 
resulted in the inarbitrability of the grievance.”! Neuman 
cited with approval Union Bee rieg > Unton Carbide v 
Wee tae and app ee These decisions illustrate the 
basis for this distinction as well as the wide spread 
acceptance by arbitrators of the. validity of this distinc— 
tion as the basis for a preliminary objection. The pre- 
ceding section has provided sufficient understanding of the 


preliminary objection of mandatory clauses to create a 


foundation from which a detailed study can progress. 


Ii. Sanction Clauses 

The surest way to have the clause in question 
deemed to be a mandatory provision is to include in the 
grievance procedure a penalty or sanction clause applying 
to the clause. There are a wide variety of sanction 
clauses, but they are all directed to the same end--if the 
grievance procedure is not followed to the letter the 
grievance is inarbitrable. The following are some typical 


examples. 


(1) If a grievance has not been settled after the above 
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procedure has been exhausted either party, in writing, 
May request that the grievance be submitted to arbitra- 
tion, providing that if either party has failed to 
submit the grievance to arbitration within 30 days 
euler etiescinals dispositionem Clause 19,, Step 4, such 
grievance shall be outlawed.4l (Emphasis added) 


(Eye sine thesevyent that cither party falls to abide by 
any Of the tame limits provided for in this section, 
the grievance shall be forfeited in favour of the other 
panes. (Emphasis added) 


Rrte. ittays [tl is the mutual@desire of the authoriry 
and the Union that the complaints of employees shall 

be adjusted as quickly as possible, and it is under= 

stood that an employee has no grievance until he has 

first given to his immediate superior an opportunity 

Loukadguste his complaint. Insdiscussing his complaint 
the employee may be accompanied by his Steward, if he 
sO wishes. 


(b) Should any misunderstanding or controversy arise 
between the Authority and the Union as to the compli- 
ance of either party with any of its obligations here- 
under, or should there be any grievance involving the 
terms of this Agreement by any employee or group of 
employees, or the Union, the same shall be handled in 
the following manner, provided however, that no griev- 
ance Shall be considered, the alleged circumstances of 
which originated or occurred more than Five (5) working 
days prior to its presentation as a written grievance 
in accordance with the procedure set out herein: 
(Emphasis added) 


(dj, That no matter shall be "submitted to of accepted 
by a Board of Arbitration which has not been properly 
processed through all the previous steps of the griev- 
ance procedure as set out in the Collective Agree- 


ment.44 (Emphasis added) 


6.8. If at any time during the above mentioned steps 
the grievance has not been processed by the grievor, 
his representatives, or agents in accordance with the 
time limit as prescribed, the grievance shall be deemed 
to have been withdrawn, except in the event a driver on 
highway operations is away from his home terminal and 
thus unavailable to proceed with the steps of the 
Grievance Procedure within the time limits prescribed, 
such time limits shall be extended so as to permit 

his processing the grievance in accordance with the 
above steps upon his return to his home community. 45 
(Emphasis added) 
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(6) 4.06. Should a grievance not be taken to the succeed- 
ing step within the time limits set out in this Article, 
OrPagreca upon in writting, then the Grievance, scnall pe 
deemed abandoned. Should the Company fail to answer a 
grievance within the time limits set out in this 
Article, Or agreed upon in writing, thensit may be 
further processed.46 (Emphasis added) 

There are two points to note from the above examples. 

First, each clause uses different language in its attempt 

to create an inarbitrable grievance--"deemed abandoned," 

"deemed withdrawn," "shall be outlawed," "shall be for- 

feited." Each of the prhases used in the above sanction 

clauses is sufficient to have these provisions recognized 
as Sanction clauses. Secondly, and more important, the 
above examples illustrate a broad sanction clause anda 
narrow one. A sanction clause may refer to one step in the 
grievance procedure! / or it may refer to all the steps in 
the grievance procedure.48 Similarly the sanction clause 


may refer to one time limit in the grievance procedure*? 


or all of the time limits in the grievance procedure. 9 
This becomes important in this area when it is realized 
that unless the sanction clause refers to the specific 
clause that is alleged not to have been complied with; the 
preliminary objection of a mandatory clause is not applic- 
able. Thus the trend has been to either put broad sanction 
clauses in the grievance procedure or to put more than one 
Sanction clause in the grievance procedure so that) alt 


steps and time limits clauses in the grievance procedure 


will be subject to this mandatory objection. 
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The examples of sanction or penalty clause are 
absolute in that there is no discretion as to whether the 
grievance is arbitrable. These must be distinguished from 
attempted sanction clauses that are not absolute, which 
require some positive action by the company in order to 
become absolute. Some examples will illustrate this dif- 


ference. 


Ci) Sd) Slteshaliibe optional fto the Conpany *to vconsider 
any grievance, the alleged circumstances of which 
Originated or occurred more than ninety (90) working 
days prior to its presentation.°l (Empahsis added) 

(2)07-Cle the Company May 7eservestiian right tosretuse to 
consider a grievance, the alleged circumstances of 
which occurred more than seven (7) calendar days Roast: 
to the presentation of the grievance in writing. ? 
(Emphasis added) 

These two clauses present some concern as to whether they 

are sufficient to create mandatory provisions. While they 

provide that the company may refuse to consider a grievance 


under certain circumstances, they do not specifically oust 


the jurisdiction of a board of arbitration. 


Shime, interpreting the type (2) clause, did not 
find the wording sufficient to create a mandatory provision. 
A mandatory requirement is one that provides a penalty 


or expressly deprives the arbitration board of juris- 
diction upon failure to scrupulously adhere tothe 


provisions of the agreement. See Re U.S.W., Local 
231 tieand bariin-Seotempae Com Pedi i0lo6s)t, I4eEsA.c. 
Dale Reville.) CO.Ct. J.) IWeeLand inal, dite wo. Ue LSenor 


mandatory.°3 
This interpretation was upheld by Mr. Justice 
Lacourciere in the decision of the Ontario High Court. 


The language of art. 6.01 appears to be procedural 
rather than substantive, giving to the company the 
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Yight to refuse to consider a stale grievance. ... 

Thus the present case is distinguishable from Union 

Carbtde where there was a positive requirement for per- 

formance of certain steps within certain periods of 

time if the grievance was to go forward at all, i.e. 

a condition precedent rather than a right of refusal 

such as is given here.54 

Thus in this type of clause the onus is on the com- 

pany to exercise their option to create an absolute. 
penalty clause which is required for a mandatory provision. 


Once the significance of this type of optional clause is 


realized it will probably disappear. 


This section illustrates the most successful means 
of creating a mandatory provision that must be followed 
meticulously. There is one other way to create a mandatory 
DrOViSiONn Seelhe tse of *theaworde shal” SwithinGa provision 


may be significant. 


Pb amcerier et 
ay Ontario 
In the absence of a sanction or penalty clause it is 
questionable whether a grievance procedure will be inter- 
preted as mandatory. There have been attempts to interpret 
the grievance clauses as mandatory in the absence of a 


penalty clause by relying On the use of the word “shall.” 


au 


Hanrahan interpreted the word"shall’ in a case involv- 
ing an employee grievance alleging unjust discharge. The 
collective agreement did not contain a sanction clause, but 


did contain ™shall” in the following clause: 
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The employee alone, or the employee and the department 
Steward, if the employee so chooses, shall within five 
working days of the origin of the grievance, submit 
the grievance in writing to the employee's foreman or 
SUDerVi cor.) o>? 


Hanrahan considered the definition of "shall" as found in 
Black’s Law Ditettonary and in the Interpretation hai of 
Ontario, but in spite of these he found the clause to be 
merery directory. §in Black's Tau Yrettonary, 4th ed., the 
word 'shall' is defined: 


"AS used in statutes, contracts, or the like, this 

word is-generally imperative oO, mandatory © 2°. But ait 
may be construed as merely permissive or directory, 

(as equivalent to 'may') to carry out the legislative 
intention and in cases where no right or benefit to 

any one depends on its being taken in the imperative 
sense, and where no public OLrsprivate Lighters aiipa reed 
by Tes" interpretation” in the other sense. 2). 7. 


Pointing to the uncertainty that atflicts the force of 
the word 'shall' when standing alone in a time limita- 
tion provision is the action taken by the Ontario 
Legislature in deeming it necessary in the Interpreta- 
tron Act, phe o.O. L969, cy, Lots ss- 30, tOpgenact that when 
used the word 'shall' is to be construed as imperative. 
That action, of course, removes its inherent indeter- 
minacy when it appears in provincial statutes.97 


The dissent in this award by Robinson illustrates 
therdivisrTon Of Opinion as to the eitece Of Shaliy in the 
absence of a penalty clause. It 1S an open question as 
to whether the) Use ot "shall" rs" Sulticient to create a 


mandatory provision. 


The following references appear to be applicable: 


Theo iInterpretacion ACt, Ros -O-Lo60, Cc. ol ec 30K 24) 
states: 'shall' shall be construed as imperative. I 
cannot agree with the submission made by counsel for 
the union (and accepted by the chairman of the board) 
that lacking a penalty provision for failure to observe 
a procedural provision wherein the word 'shall' appears, 
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that it becomes directory rather than mandatory and 

is subject only to a qualification against unreason- 
able delay. The decision of the chairman concurred 

in by the union nominee and the board gives no 
authority for the above proposition, and the refer- 
ences I have given above are directly contradictory. °8 


O'Shea considered this problem in the following 
year. The provision of the collective agreement contained 
"Shaliatsbut did notacontain 'arsanction «clause. 


11:03 A joint statement, or separate statements, by 
the Company and the Union covering the grievance or 
dispute and outlining the matter to be settled by the 
Arbitration Board shall be submitted to all members 

of the Board within three (3) days after their appoint- 
ment.°9 (Emphasis added) 


O'Shea put no significance on "Shall," and merely relied on 
the fact that there was no sanction clause. 


If a substantive remedy for non-compliance had been 
expressly provided for, then there would be no doubt 
as to the intention of the parties. In this case, 
however, no remedy was expressly provided. We are, 
therefore, of opinion that the parties intended the 
fine limits)to be directory only. 2... .e0 


The real basis of the decision may be that the clause in 


? : 61 
question was ambiguous. 


Shime followed the decision of Hanrahan in the City 
OT SHG Lion Peete in a situation concerning the question 
of whether the time for appointment of nominees was manda- 
toey or directory. There was no sanction clause an this 


agreement and the clause under consideration read as 


follows: 


6.02 The party wishing to submit the matcer oLrmarbi— 
tration shall, within 30 days following the failure to 
reach a settlement at stage (III) outlined in Clause 5, 
notify ithe.other party, in writing,.of its intention 
to submit the matter to arbitration, setting out the 
issues to be arbitrated. 63 (Emphasis added) 
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Shime considered that the useof’"shall" was not sufficient 

to create a mandatory provision. He felt that a penalty 

Clauseswas required to convert a directory provision, into a 

Mandatory one. 
We are also of the opinion that the use of the word 
"shall' in clause 6.02 does not render this procedure 
Mandatosy en the Learned arhbiteator in He Clu. Peeks, 
Locaf ai¢G7iaand City of Hamttton, supra, faced with the 
use of the word 'shall' found it to be permissive or 
directory, and its use in that case, absent a penalty 
clause, did not render the arbitration procedure 
mancdatoryiar ia 1s 
A directory requirement is one that states a procedure 
without providing a penalty or depriving the arbitra- 
tion board of jurisdiction upon failure to adhere to 
the. provisions in. the agreement.04 

Thus, another award in which the useof "Shall" was not suf- 


ficient, toscreate a mandatory provision. 


This question recently came before the Ontario Court 
of Appeal where it was asked to determine whether the fol- 
lowing provision was mandatory or directory. 

14(3) -Where a deputy minister dismisses a public ser- 
vant for cause, the deputy minister shall, (a) deliver 
to the public servant a notice of the dismissal setting 
forth the reasons therefor and advising him of his 
right to a hearing by the Public Service Grievance 
Board; . . .©2 (Emphasis added) 
THLS provision is S14(3)} of the Ontario Regulation.” passed 
DuUrsuant LO the Public Service rege The appellant was 
claiming that this particular provision which the, Deputy 
Minister failed to observe was mandatory and not merely 
damectory,, thus sesulting pin, the motica of dismissal being 


nugatory. There was no sanction clause involved, but the 


court considered the following provision. 
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29. A person who has received a notice under subsection 

3 of section 14 and who believes he is being dismissed 

unjustly may, within twenty-one days of the receipt of 

the notice, apply to the Board for a hearing by deliver- 

ing to the Chairman of the Board an application for a 

hearing including his grievance. 68 
Although the court put some significance on section 29, the 
clause was held to be mandatory in spite of the lack of a 
penalty clause. 

Reading these two particular sections of the Regulation 

and considering the Act and the Regulation as a whole 

piece of legislation, we are not left in doubt as to 

the proper interpretation of s. 14(3)(a). We think 

the direction therein laid upon the Deputy Minister to 

set forth the reasons for the dismissal of the public 

servant is in its nature mandatory and that failure to 

comply with it renders nugatory the dismissal.69 

There is some question as to whether this decision 

stands for the principle that the use of "Shall" creates a 
mandatory clause in the absence of a penalty provision. It 
must also be noted that the provision in this case is a 
statutory one which brings into account the Interpretation 
Act. 4 and the general principles of interpreting statutes. 
If this case is not subsequently distinguished on its facts; 
it 1 Sistzongrauthomity forthe: proposition ithatatheruse of 


"Sshall"is sufficient, even in the absence of a sanction 


clause, to create a mandatory provision. 


Reville adopted the approach taken in the above 
Valade case in spite, of strong authority to the contrary. 
Reville faced a clause in the collective agreement that 
required particulars of any grievance to be given to the 


other side in the notice to arbitrate. 
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The party desiring to submit a matter to arbitration 
shallvdeliver to the other party "a notice of “intention 
toparbitrate. This notice shall state the matter at 
issue and shall state in what respect the agreement has 
been violated or misinterpreted by reference to the 
specific clause or clauses relied upon® “the netice 
Shall also stipulate the nature of the relitet or 

remedy sought./l (Emphasis added) 


The company submitted that this clause was mandatory and 
Since the union had not provided particulars, the grievance 
was inarbitrable. Although Reville recognized that a num- 
ber of recent arbitration awards had found "Shall alone not 
sufficient to create a mandatory clause, he found otherwise. 


On its face, the use throughout of the imperative 
"shall' in s.l of sch.A would indicate that, at least 
grammatically, the section is mandatory. Were it not 
so, the permissive ‘may’ would have been used. How- 
ever, a number of recent arbitration awards have cast 
doubw om thissconclusion. | lhus, an here Uy Pare e vocal 
UGTA eAna SOL TYy oF; Hamel lon Aloo) )s (Lo) L.A. ob 
(Hanrahan) + hee. Sow occa ete and? UnicneCarpide 
Canada bea. (L968), 19 TA ere tie (O'Shea re LTopacco 
Workers Int'l Unton, Local 368, "and Impertat’ Povacca Co. 
(Ontario, (Led. (1969), 20rl.e.Ce 310) (Shame) ;) and Ae 
U.S.W. and Automatte Screw Machtne Co., Automotive Hard- 
Hare wba. 8697.0), 2IP LAC. 255 (Shime)) where sinmiiac 
provisions of the clause before this board were con- 
sidered, couched as that one is in the imperative, the 
learned arbitrators found the provisions to be directory 
rather than mandatory because the provisions contained 
no penalty for their breach. The ratio deetdendt of 
these decisions, therefore, was that this omission 
transformed an otherwise mandatory provision into a 
permissive one, because if the parties had intended 
otherwise, they would have aah ae by means of a 
penalty, On 1ts Strict, Observance. 


He found the Valade case enunciated the principle set out in 
the above cited cases without the requirement of a sanction 

elause, and found the situations in the two cases analogous. 
The fact that the Court in the Valade decision considered 


section 29 of the Regulation did not detract from the 


principle set out. 
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- . - regardless of the effect which s.27 of the Regu- 
lations may have had on the decision of the Court of 
Appeal in'the Valade case, it is clear that there is no 
penalty imposed by theprovisions of s.14(3).(a) and con- 
sequently the Court would appear to be with the princi- 
ple enunciated in the arbitration cases cited above. 
In addition, the question which the Court posed for 
itself in the Valade case could well be adapted, at 
least by analogy, to the instant case, and this board 
could well ask itself the question, that if the pro- 
visions of s.1l of sch.A of this collective agreement 
are deemed to be directory, then how can the party who 
must defend the grievance, do so properly, if he does 
not have adequate information as to the precise griev- 
ance it must defend. This case is a classic example 
of the dilemma which the defending party must face if 
s.1 of sch.A is not deemed to be mandatory. /3 
As the above Brockville Chemical a award and the 
Vatade ta case indicate, a penalty clause may no longer be 
necessary to convert a directory clause into a mandatory 
clause. These cases indicate that the use of "shall" is 
sufficient to create mandatory clauses. It should be 
pointed out that the ratio of these decisions may rely on 
the particular circumstances of each case, and not for the 
broadeproposition that ’shall"is sufficient to create a 
mandatory clause. The mandatory nature of the clauses in 
question may stem from its interrelation with other clauses 
in the agreement, and the clause would be meaningless if 
interpreted as other than mandatory in these specific situa- 


tion. Both of the above interpretations rely on the fact 


that justice would be denied if the clause was -cther than 


mandatory. 


b) Alberta 


In Alberta recently, a Similar approach was taken 
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to the use of "Shall" inthe absence of a penalty clause. The 
clause related to the time limits within which a grievance 
must be referred to the other party. The basis of the 
award, unlike many others, was not previous awards; but on 

a clause that is common to most collective agreements and 
most labour legislation--a simple clause that states an 
arbitrator shall not change, modify or alter the terms of a 
collective agreement. The award by Neuman reads as follows: 


In the instant case it appears clear that there is no 
substantive remedy specified in the Collective Agree- 
ment in the event of a breach of the grievance pro- 
cedure requirements. To that extent it might then be 
determined that the procedure was in fact merely 
directory. I am not, however, perSuaded to this view. 
I note the express words of the grievance procedure, 
namely, ‘such difference .. . shall be promptly sub- 
Miclecmein: Woeltang LO rtie  SeCrerak ya... 1s ale ae, oer. 
then on or before a further five days have elapsed from 
the expiration of the aforesaid fifteen day time period, 
the grievance shall be referred. . . .' In my view, 
even in the absence of a sanction, the use of the word 
"shall' in those circumstances makes those stipulations 
in the Collective Agreement mandatory. To read those 
words as meaning 'may' and not 'shall' would clearly 

in my view represent a change, modification or altera- 
tion of the terms of the agreement which is expressly 
prohibited by 17.5./6 


There is no question that this decision states "shall” is 
sufficient to create a mandatory clause. If the previous 
two cases do in fact support this broad proposition, then 
again arbitration is moving toward more technicalities. 

Tt will now only require the use of "Shall," which is common 
to most grievance procedures, to create mandatory provi- 
sions instead of the requirement of a sanction or cut-off 
clause. Thus arbitration will experience more clauses in 


which the grievor must follow the provisions meticulously 
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OMelace mina tragllity — nis saanOcher esl lustration ToL 
the trend in arbitration today towards increasing the use 
of preliminary objections rather than avoiding these tech- 
nicalities in order to get down to the business of settling 


grievances on their merits. 


EV ewe LeCccoLy 

In the event that there is no sanction clause and 
shall is not interpreted as mandatory, the provisions in 
question will be deemed to be directory and be inarbitrable 
only as a result of unreasonable delay. This section will 
set out the basis for this approach before an attempt is 
made to study the technicalities of mandatory clauses in all 


their forms. 


There is no objection to a time limit being subject 
to unreasonable delay. It is submitted that all clauses 
should be deemed directory and thus subject to the unreason- 
able delay rule rather than the situation in which each pro- 
vision must be followed meticulously under a mandatory 


clause. 


The basis for the restriction of unreasonable delay 
was a compromise between the union's position that there was 
no time limit for filing a grievance, and the company's 
position that time limits must be strictly followed with 


regard to the filing of a grievance. 


Some quotes from Professor Laskin, as he then was, 
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Wiel ust ritegtniss principles 


Neither the Agreement under which this grievance was 
filed nor the preceding Agreement contains any time 
limitations ror the filing of grievances. [Ss there, 
then, any basis on which a grievance can justly be 
declareawecta le .0r) outeol fame, and thus» subject GO 
rejection without consideration of its merits? And 2 
there is such a basis of rejection, is this case within 
its limits? “In7corsidering ctois problem "tt “ts "safte™to 
start with the proposition, abstract though it may be, 
that a grievance about any alleged violation of a 
Collective Agreement should be brought within a reason- 
able time after the alleged violation has occurred./7 


- - - this Board is persuaded that the proper construc- 
tion of the time stipulations in Article XIX is to. read 
them as if they were followed by some such words as ‘or 
within a reasonable time thereafter.' Such a construc- 
tion is nothing new in contract interpretation, and 


a well known example is the equitable rule governing 
“ime stipulations in contracts for the sale Gf land. 78 


Laskin's view has been followed by Judge Thomas, /? 


Naan eeeee weet hiie femme eangay eaters, = 
sae and gaara? Thus, this principle is well estab- 
lished in labour arbitration. 
A directory requirement is one that states a procedure 
without providing a penalty or depriving the arbitra- 
tion board of jurisdiction upon failure to adhere to 
the provisions in the agreement provided there is not 
unreasonable delay 87 
The problem is this rule is falling into disuse 


as the use of mandatory clauses increases, substituting 


strict compliance for unreasonable delay. 


Veeelvyoes OL Clauses 
Returning now to the mandatory side of the diagram, 
one of the criticisms of the mandatory objection is that 


its scope is being constantly broadened. As the preceeding 
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sections have illustrated, the original use of this pre- 
liminary objection was limited to the time limit for bring- 
ing the grievance to the attention of the other party. This 
is by far the preliminary objection that is put forth most 
frequently, but it would seem that a trend has developed to 
apply the mandatory preliminary objection to most of the 


clauses in the grievance procedure. 


The following examples will illustrate the trend 
toward applying the preliminary objection of mandatory 


clauses to a broader scope of clauses. 


This objection has been successfully used to apply 
to a clause which set the time limit in which the nominees 
must appoint a chairman. The mandatory provisions may now 
be applied to the nominees of the parties as well as the 
parties themselves. 


Article 6.8 provides that if at any time during the 
carrying out of the steps laid down in art 6.7 'the 
grievance has not been processed by the grievor, his 
representatives, or agents in accordance with the time 
limit as prescribed, the grievance shall be deemed to 
have been withdrawn.' Bullock was well out of time 
when he wrote to the Minister of Labour for the 
Province of Ontario requesting the appointment of a 
Chadrmarre. e's!» 


The board of arbitration is bound by the terms of the 
collective agreement. Article 6.7 and 6.8 are inte- 
Grails provisions Of the agreenent..- They ‘credie obliiga= 


tions of a basic nature and the parties to the agree- 
ment are obliged to adhere to them. 88 


This preliminary objection has also been applied to 
a clause which set out the time limit within which a board 


of arbitration must hear a grievance. Arthurs found the 
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time limits to be directory because there was no sanction 
89 ; : 

clause, but in the event a subsequent case contained a 

Sanction clause the time limits in which the board must sit 


would be deemed mandatory. 


Soe and Professor Week ts as he then was, con- 
Sidered this preliminary objection in two arbitrations where 
the time limits for the appointment of nominees had not been 
complied with, as it was argued these clauses were manda- 
tory. Both arbitrators found the clauses: ta be directory. 
Professor Laskin found the provision to be directory on the 
basis that there was no sanction clause applying to the 
clause in question. Shime found that the clause in ques- 


tion had been waived by the parties. 


This preliminary objection has been successfully 


applied to clauses that require particulars to be set te 


Thus, if the particulars are not set out as required by the 
collective agreement, the grievance may be lost. The fol- 
lowing clause was held to be mandatory. 
The party desiring to submit a matter to arbitration 
shall deliver to the other party a notice of intention 
to arbitrate. This notice shall state the matter at 


issue and shall state in what respect the agreement has 
been violated or misinterpreted by reference to the 


specific clause or clauses relied upon. The notice 
shall also stipulate the nature of the relief or remedy 
sought. 23 


eS. 
The New Brunswick Supreme Court recently gave a decision 
involving the rendering Of a Gecirsion by am arbitrator out— 
side of the time limits provided by the collective agree- 


ment. The clause in the collective agreement read: 
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Article 9. (c) . . . The Board shall commence its pro- 
ceedings within fifteen (15) days after the chairman is 
appointed. It shall hear and determine the differences 


or allegations and render decision within one month.9° 


Although the case was decided on other grounds, 
Mr. Justice Limerick went on to discuss this problem. It 
was his view that at the end of the thirty days the arbi- 
trator no longer had jurisdiction and the decision rendered 
after that time was a nullity. In effect, he found the 
clause to be mandatory. 
The chairman's decision was not handed down within the 
time limited by the agreement and it is therefore a 
nullity as having been handed down after he ceased to 
be an arbitrator or, alternatively, the time having 
been extended indefinitely there is still time for the 
other twomembers to hand down a majority decision. In 
this latter event, there is as yet no decision of the 
board of arbitration. 76 


If it had been a directory clause, it would only be subject 


to unreasonable delay. 


These few examples illustrate the attempts to 
broaden the use of mandatory clause in order to defeat 
grievances on technicalities. It is suggested that there 
may be no limit to the application of mandatory provisions 
to the clauses in the grievance and arbitration procedures 
of a collective agreement will continue until all are under 


the cloak of mandatory requirements. 


VI. Attempts to Relieve 
Once a clause is deemed to be mandatory and the 
requirements must be meticulously followed; can there be 


any relief from a failure to follow these provisions, or is 


89 
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inarbitrability the only result? 


There have been two attempts to mitigate against 


the rigours of mandatory clauses. One involves the use of 


97 


Section 103 of the Ontario Labour Relations Act which 


formerly was Section aon" 


103. No proceedings under this Act are invalid by 
reason of any defect of form or any technical irregu- 
larity and no such proceedings shall be quashed or set 


aside if no substantial wrong or miscarriage of justice 
has occurred.99 


Alberta has a similar provision in Section Mewes | ejike 
this has never been applied by arbitrators in Alberta to 
relieve against mandatory provisions. 
110(2) No proceedings under this Part shall be deemed 
invalid by reason of any defect of form or any techni- 
Cal trregquilarity . 
This may be because arbitration boards in Alberta are not 
02 ; 
statutory boards 7 due to the words "or such other method" 


an seniors (mh) ono 


The second attempt to relieve against mandatory 
provisions involves the imposition of a penalty in place of 
inarbitrability, if the mandatory clause was not followed to 
the letter. Both of these attempts to mitigate were decided 


: 104 
by the Supreme Court of Canada in the same case. 


a) Section 86 
Reeniees was the first arbitrator to impose sec- 
ion Bene in a situation concerning non-compliance with 


the required grievance procedure. Up to this time there 


were no reported cases in which non-compliance with 
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mandatory provisions had been relieved against. Also, sec- 
tion 86 had never been put before an arbitration board in 


an attempt to relieve against mandatory provisions. 


Arthurs found on the basis of the ep tavise Oe deci- 
sion, which is one in a long series distinguishing between 
Statutory and non-statutory arbitration boards, that the 
grievance procedure was a proceeding under the Labour Act 
to bring it under the protection of section 86. This is 
based on the fact that under the Ontario Act the arbitra- 
tion boards are statutory. He also considered the applica- 
tion of section 86 to relieve against mandatory provisions-- 
an interpretation which was consistent with a fair approach 
CO aUOUL acu tLat Lon. 


These awards demonstrate a necessary and intimate rela- 
tionship between the jurisprudence developed in the 
interpretation of the Labour Relations Act and decisions 
of boards off labour arbitration, which™can best be 
explained by holding arbitration proceedings to be 
"proceedings under the Act.' We therefore hold that 
s.86 applies to labour arbitration proceedings: 


fay .on the basis Of the decision or the Ontarto court 
of Appeal in the Rtvando case; 

(b) on the basis that non-compliance with an 
arbitration award is an offence against 6.29 of 
the Act; 

(c) on the basis of a need to explain the integration 
of Labour Relations Act and arbitration juris- 
prudence. . . . Given the absence of any 

authoritative contrary pronouncement, we feel justified 

in adopting that interpretation of the section which 
we feel to be most consistent with the fair and effec- 
tive conduct of labour arbitration matters.108 


Later in the same year the question of Section 86 
again came before Arthure on a preliminary objection 


raised by the union. Arthtirs distinguished the simplar 
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section in the Industrial Relations and Disputes Investiga- 
tion ace +0 on the basis that arbitration proceedings under 
Ghe Pederal Actydid not create a statltory boardsdue to the 
addition of the words "or otherwise" in the Federal arbitra- 


aL : : 
tion clause. oe He went on to find the clause in question 


to be directory and not, mandatory. 


In the same year Judge Thomas chose not to follow 
the reasoning of Arthurs on the basis that although the 
arbitration provision may be under the Labour Act, the 
grievance procedure was distinct from arbitration procedure 
and not under the Act. 


Grievance procedure is not part of the Labour 
Relations Act as is illustrated by the arbitration 
clause imposed under certain conditions by s.34(2) of 
the statute. The grievance procedure provides for 
certain steps to be taken after exhausting any grtev- 
anee procedure established by the agreement. It isa 
self-imposed contractual obligation (as distinct, for 
example, from the Rules of Practice passed under the 
authority of a statute) by which the parties them- 
selves recognize the importance of adjusting complaints 
as quickly as possible (see art.4.03 and for the 


principle involved see Re United Steelworkers and 112 
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Kennedy was required to rule on the scope of sec- 
tion 86 in the following year, and refused to follow the 
reasoning of Arthurs. Kennedy also drew the distinction 
between the arbitration procedures and the grievance pro- 
cedures holding that the grievance procedure was not a 
proceeding under the Labour Act within the meaning of sec- 
tion 86. Kennedy also adopted the dissent by Robinette in 


Rea Lele , 
the Toronto Parking Authority award with regard to 
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Arthurs basis for his decision, but also adopted the 
approach that section 86 is directed solely to the Courts. 


Moreover, reading s.86 as a whole, I agree with 

Mr. Isbister’s contentionsthat this section 1s directed 
solely to the Courts. Arbitration boards do not guash 
or set aside proceedings. The whole purpose of the 
section is to require the Courts on motions by way of 
eerttorart, or otherwise when they are considering pro- 
ceedings under the Act (e.g., hearings before and 
decisions of the Labour Relations Board) not to quash 
such proceedings because of a defect of form or a 
technicalsirregularity. 


In short, my view is that s.86 has no application in 
the present situation and does not empower a board of 
arbitration to ignore the plain and emphatic language 
of the written contract. Arbitrators must proceed 
according to law and they are not entitled to modify 
or expand legislative enactment: Russell on Arbt- 
EVarionus; 17th ed., p.elsiat= 


O'Shea considered this problem in the year after 


the Toronto Parking psa dere award. 


In spite ot Arthurs position relating to section $6, 


ee adopted Weiler's liberal interpretation of what 


are "proceedings" under that section in the Unton Carbide 
sae O'Shea included those steps in the grievance 
procedure which may have the effect of barring access to 
arbitration as encompassed within the word "proceedings." 
Unfortunately this is not the accepted view, and in light 
of the fact that O'Shea stated section 86 was directed 


towards the Courts is little more than obiter. 


We concur in that portion of Professor Weiler's award 
in the Unton Carbide case, supra, wherein he states 
(at. p.c0) —that 


The phrase in s.86, ‘any procéedings under this 
Act', should thus be read as including any agreed- 
to steps which have the effect of barring access 
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to the arbitration process required by s.34 of the 
Statute. This does not incorporate into 'proceed= 
ings' under s.86 the grievance procedure as such, 
and as a whole, but only that part which the parties 
choose to include in the arbitration process by 
making its proper fulfilment a condition precedent 
COmaroverat Lon. 
In the subsequent appeal of Unton Carbide to the 
Supreme Court of Canada Mr. Justice Judson considered the 
question of the scope of section 86. His decision effec- 
tively settled the power of arbitration boards to use this 
provision to relieve against mandatory provisions. 
Section 86 is directed solely to the Courts. The whole 
purpose of the section is to require the Courts on 
motions by way of certtorart or otherwise when they are 
considering proceedings under the Act, for example, 
hearings before and decisions of the Labour Relations 
Board, not to quash such proceedings because of defect 
GESrorm on technical ivrreqularity.™ Section 86"%does not 
enable a board of arbitration, as the majority thought 
in this case, to ignore the plain and emphatic language 
of the written contract.l 
Even though it has now been established that 
section 86 does not allow an arbitration board to relieve 
against "technical irregularities" to avoid the use of pre- 


liminary objections, it is questionable what value section 86 


has as it may be used by the Courts. 


Eh *Apo Wecation of "Section =86 
(i) Proceedings 
Tie avplicatiom Of this revusion by therCourte may 
be (subyecotromtwo uncer faint lene iticwiilst Question melarces 
to the meaning of "the word “proceedings” within tie section - 


In Ontario, the arbitration procedures are within the scope 
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of section 86 since arbitration is a statutory proceeding . 
under the Labour Relations New Thus arbitration pro- 


cedures come under the word "proceedings" in section 86. 


In Alberta, arbitration may or may not be a "pro- 
ceeding" within the meaning of section 110(2) of the 


12 
Alberta Labour Act ' due to the nature of the statutory 


arbitration clause in Alberta.?“* Unless the arbitration 
board is set up pursuant to the deemed arbitration provi- 
ones the arbitration board would be a non-statutory 
board and thus the arbitration procedures would not be 
"proceedings" within the meaning of section 110(2). It is 
clear by the foregoing which arbitration clauses will be 
encompassed within the meaning of "proceedings," but it is 
an open question as to whether "proceedings" are broad 


enough to cover the pre-arbitration procedures--the griev- 


ance procedure steps. 


It was einer s-- Opinion that section 86 was suf- 
ficiently broad to encompass the grievance procedure as 
well as the arbitration procedures. This approach is sup- 
ported by the fact that most preliminary objections arise 
during the grievance procedures. This approach assumes 
that section 86 is directed to preliminary objections. 


Indecd, ats Gifficult tosenvisage any deiect ror 
form' or 'technical irregularity’ upon which s.86 

can operate except one which occurs during pre- 
arbitration proceedings, unless--as Mr. Isbister sug- 
gests--such matters as the execution of the award are 
the intended object of the section. Suffice it to say 
that s.86 would be robbed of its most important func- 
tion if it did not operate at the time when most 
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Ldelectseoieformirands'technical inregulanities” are 
likely to occur--pre-arbitration--and were left to 
cover only the few (if any) procedural steps which we 
associate in common experience with the hearing itself 
or thevexecution of the awards Such an interpretation 
of s.86 would be perverse and we cannot accept it. 


Weiler in the Unton Coma award placed a more 
restrictive interpretation on the scope of section 86. 
Weiler applied section 86 only to those parts of the griev- 
ance procedure which may bar access to the arbitration pro- 
cess through the use of a preliminary objection. 


In the second place, the parties have purported to put 
the grievance procedure into an even more intimate 
relationship with the statutory arbitration require- 
ment. They have made the fulfilment of the various 
steps in the grievance procedure a mandatory condition 
precedent to the right to arbitrate a dispute. The 
importance of this is accentuated by s.33 of the Act, 
which takes away the right of the individual employees 
to exercise economic pressure for enforcing their 
rights under the agreement, leaving them only the 
remedy of arbitration. The most basic rule of statu- 
tory provisions must all be read in relation to each 
other. The phrase in s.86, ‘any proceedings under 
this Act,' should thus be read as including any agreed- 
to steps which have the effect of barring access to the 
arbitration process required by s.34 of the statute. 
This does not incorporate into 'proceedings' under 
s.86 the grievance procedure as such, and as a whole,’ 
but only that part which the parties choose to include 
in the arbitration process by making its proper ful- 
filment a condition precedent to arbitration. 


There is not a consensus on this question as illu- 
strated by O'Shea in the Civte Employees Unton #43 ie 
award. di) was OvsSheals Dosatonm phat the, arbitration pro-— 
cedures and the ‘grievance procedures are’ separate: and. dis- 


tinct and that section 86 does not apply to the grievance 


procedures or arbitration. 
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In the Toronto Parking Authortty case, Professor 
AGCRUES LOre the majority, neld wiat p.4/) That 
grievance procedure and arbitration itself are so 
closely intertwined in fact is strong reason for find- 
ing them one in law.' Professor Arthurs also found 
that arbitration is a 'proceeding' under the Labour 
Relations Act and therefore an arbitration board could 
relieve against defects of form and technical irregu- 
larities pursuant to the, provisions Of s.86 Of the Act. 
With this view, we respectfully disagree. While the 
grievance procedure is usually preliminary to the 
arbitration procedure it is separate and distinct from 
it. While an arbitration procedure is mandatory by 
virtue of s.34 of the Act, a grievance procedure is 
not. The parties may elect to arbitrate each and every 
dispute without attempting to resolve it by means of a 
grievance procedure. If a dispute is resolved under a 
grievance procedure, there is nothing to. arbitrate.129 
As illustrated by the above conflicting approaches, 
there is no consensus as to the relationship between the 
grievance procedures and arbitration, or whether one or 
both fall within the scope of section 86. The better view 
is that taken by Weiler in the above quote. If it is 
assumed that the purpose of section 86 is to relieve 
against preliminary objections, and most of those prelimi- 
nary objections arise out of the grievance procedure; then 
those steps of the grievance procedure which may bar access 
to arbitration through the use of preliminary objections 


plus the arbitration procedures should fall within the 


ambit of "proceedings" under section 86. 


(77) eetechnical Irrequlari cy 

The second uncertainty under section 86 is the 
definition of "technical irregularity." Even assuming that 
section 86 applies to the clauses in the grievance proced- 


ures and the arbitration procedures, there still remains 
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the question of the interpretation of "technical irregu- 


Lac Liyes 


There has been very little guidance as to what 
interpretation is to be placed on "technical irregularity," 
and the jurisprudence that is available is of a conflicting 


nature. 


It was Arthurs' position that a telephone conversa- 
tion instead of a written grievance, as required by the 
collective agreement, was a "technical irregularity” for 
which he could give relief under section BG. 


We would define 'technical irregularities' as breaches 
of those rules of procedure which are intended to pro- 
duce the-ordéerly dispatch? of business, buts do®not affect 
either the substantive rights of the parties, or the 
operation of the rules of natural justice. This defi- 
nition would clearly embrace both the giving of oral 
rather than written notice, and the failure of personal 
presentation. Neither of these matters affected the 
parties' substantive rights, or prejudiced the full and 
adequate preparation or presentation of their case... . 


In conclusion, then, we hold the absence of writing to 

be a ‘defect of form,' and we hold each matter com- 

plained of to be a 'technical irregularity,’ within 

the meaning of s.86. Accordingly, the Spite teh yl meet 

initiated arbitration are not invalia.130 

In contrast to the above, Mr. Justice Spence of the 

Supreme Court of Canada in a dissenting opinion stated that 
the failure of the union nominee to comply with the time 
inves’ for the@appointment ofa chajrman byy the Minister 
Of Tdbouw was'not a technical arreqularity." 

DP am also. of the opinwon ‘thats v86" of the’ Gabour Rela- 

trons Act , UR. S:O. 19605 ‘ct 202, “does! not ypermit the 


board of arbitration to ignore the exact provisions 
of the collective agreement and that the failure to 
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comply with such provisions is no mere "technical 
irregularity.' Indeed, counsel for the appellant 
declined to urge such a submission on this Court.13l 
This same strict approach was taken by Mr. Justice 
Aylesworth in the same case at the Court of Appeal level. 
It was Mr. Justice Aylesworth's opinion that the parties 
had entered into a collective agreement and were bound by 
its terms--breach of a time limit was not a "technical 
Irregqulartty.u, 
With respect, I cannot agree that having regard to the 
provisions of the agreement comprising art. 6 'griev- 
ance procedure and arbitration’ and to the facts of the 
case, those provisions can be considered 'directory 


only' or in the nature of a 'penalty' or that the 
failure to comply with the time limits therein imposed 


was merely a ‘technical irregularity.' These provi- 
sions are an integral, substantive part of the agree- 
ment vital to its orderly operation. To dismiss the 


failure here of observation thereof as a ‘technical 
irregularity" is to destroy the very intent, operation 
and effect of the procedure negotiated between the 
parties with respect to grievances. By statute as well 
as iby the ’sanctity of contract »sthe company, the Union 
and the employee are bound thereby. 


The above two approaches to "technical irregularities" would 
not provide the relief required in the area of mandatory 
provisions. The only approach that would allow relief from 
the rigours of mandatory provisions was set out by Weiler 
wherein he adopted Arthurs' definition of "technical irregu- 
facity’; but, in effect, extended wt by applying 1t to the 
breach of a mandatory time limit by one day. 

Accepting Professor Arthurs definition of ‘technical 

irregularities’) 45 DreachessotmcnOse. rules Ot eproce— 

dure which are intended to produce the orderly dis- 

patch of business, but do not affect the substantive 

Pigits cr the parties, OL UnesCveralion Of Velie mules 

of natural justice, itlissobvyioussthatwa,one—day delay 


in indicating an intention to arbitrate has neither of 
these tresnits.133 


To a 
eon sty 30 ees a a 
shad ae Anh 3 


qi -baned paaw Bie Soares ye rs betegna & 
feaiaenes” Bin ees 3 £02. opie’ s Ve sonmnie—eanio wa 


“wud 1H . 
ais 29,378) eda Aas r etry 
yeti: berebearts: «? GBS 

ae md ee6" 2 me ert. 


AAD aa Chars eteee 2 ET OR as ah 
~ Bsa ie args sti '" tase - wi 
ie Miandtyrivind 


rr ate dae oars os 7 
Sayin, Gawsh Sr it : . 
-puhge whl 2p SeeUAs rei va n —_ 
48 geen id uf hs ne i. d 7h 
Fas ae va sans, he 
nes > an fing . 
pelea Peedi kh Sey'. r - 
lig oe ren Re 
Poin ead i ia pore eg sa tC 
ie head i ; : i 
7 > 


Ligne (esate vsti Poke tert eA aiemigonen oot «veda See e 
aeialie wo ont ad ‘i SIP 4% otter apa oniveng 0m e 
ma) Witla: willie Ditiey soe | ough Gigo cat anole kenge 
tafisl qi sun gms BIe eiuistvong qeasabuner to see 
<dedeeh: Venkvileae  Meunotaee D4 ae 
ody a? Ji. qolysean, yl + clugdte esis. ai .Jod a tgeiaet 


Yaw eer vi vias ae tarnnnn sa 


100 


These are the only cases which provide guidelines 
for the interpretation of the words "technical irregular- 
ity." With this limited jurisprudence it would seem that 
these sections even when used by the courts dealing with 
arbitration decisions would afford little relief from the 
types of mandatory clauses that are resulting in inarbi- 
trability of grievances in the majority of cases. Without 
a favourable reevaluation by the courts as to the applica- 
Lion -,Ofseth_suprovision. to arbitwationsnroviasions,.;bhes 
attempt to relieve against mandatory provisions is, for all 


Practica bepurposes, lost. 


ely @imposition jotea Penalty 

The second attempt to relieve against mandatory 
provisions was an attempt to impose a financial penalty 
instead of finding the grievance inarbitrable on the basis 
of the failure to comply with the mandatory provisions of 
a grievance procedure. Professor Weiler considered a situ- 
ation in which the company raised the preliminary objection 
that the union had failed to adhere to the time limit for 
notifying the company of its intention to arbitrate.1?* 
Weiler found that the time limits were mandatory; but 
yather than applysethe sanction of inarbitrabi lity,» he 
adopted an intermediate approach by imposing a monetary 
sanction on the grievor and held the grievance to be arbi- 
trable. Weiler took a middle position between Arthurs' 
decision with regard to Section 86 in Toronto Parking 


EE ee and the imposition,.of£,the ultimate,penalty of 


inarpitrability. 
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The difficulty with Professor Arthur's final conclu- 
sion is that he had effectively taken away all sanction 
forthe procedural rules! 2 2 


However, I believe there is an intermediate alternative, 
which allows the arbitrator to vindicate the employer's 
rights under his general power to fashion remedies... . 


In a case such as this, the grievor is claiming mone- 
tary relief, as well as a decision that the employer 
erred in failing to respect his seniority rights. The 
monetary relief which he claims is to be computed until 
the date of the implementation of any holding in his 
favour. Because it is likely that there is a direct 
relationship between procedural delays and the undue 
length of the period for which damages are awarded, an 
appropriate remedy is apparent. Hence, I would formu- 
late the prima facie rule that, where this is feasible, 
and where no sufficient justification is given for the 
delay, the party at fault be penalised the monetary 
benefits of his successful grievance for the length of 
the delay. This reasoning is supported by the decision 
invke "UAL W.s'and dawker Stddeley Canada Gidy 21964)’, 
Lorine coe (D.C. Thomas, (e.c.u-), san aialocgous 
case.136 


Weiler has thus imposed a monetary sanction on the grievor, 
but his new principle would only be applicable in situations 
in which there was a monetary claim. The final determina- 
tion of this award was delivered by Mr. Justice Judson of 
the SHeene COmrr On Canoauae 


My opinion is that the majority decision was erroneous 
for the following reasons: 


(a) The grievance was not timely and the board of 
arbitration had no power to extend the time. 

(b) The board of arbitration had no power to go 
beyond the question submitted in the joint 
statement .137 

It is unfortunate that this case involved a joint-statement 
submitted to the arbitration board by the parties. It is 
submitted that the decision in the Supreme Court of Canada 


rests heavily on the fact that the arbitration board went 


beyond the question submitted to it in the joint statement. 
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In the absence of a joint statement the Supreme Court might 
have been able to face squarely the principle of imposing a 
penalty on the party not complying with the mandatory pro- 
visions rather than finding that the arbitration board had 
no jurisdiction to hear the grievance. The joint statement 
read as follows: 
Is the grievance timely? and 
Should the Board decide in the affirmative then to 
determine if Article 9, Section 2-4 of the Collective 
Agreement was violated as alleged by the Grievor?138 
The reasoning of the Court relied heavily on the joint 
statement. 
The joint statement makes it clear that the decision on 
the merits is only to be made if there is a preliminary 
finding that the grievance was timely. Once the board 
found that the grievance was out of time, this should 
have been the end of the matter. By assuming to relieve 
against the time limit and imposing a penalty as a con- 
dition for the exercise of this power, the board 
amended, modified or changed the provisions of the col- 
lective agreement in spite of the express provision 
SOMEa LOCO win art. \ ly Sic 4 3 
Unfortunately even if this decision did rely 
heavily upon the joint statement, the fact remains that 
Weiler imposed the powers under Section BG ancdaare 1s 
settled that he could not exercise the powers under that 
section as an arbitrator. Further, it would appear that a 


time limit does not come within the meaning of the words 


"technical irregularity." 


O'Shea has also commented on the power of arbitra- 
tors to relieve against the rigours of the mandatory pro- 
. 141 
visions of a collective agreement. It was his con- 


sidered opinion that effect must be given to the intent 
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expressed; and’ that to’impose®conditions on the’ parties that 
are not clearly expressed in the collective agreement is to 
exceed jurisdiction. 


If the parties have formulated a method of properly 
regulating their relationship and if they abide by the 
terms of the collective agreement their relationship 
will be harmonious. If, however, the parties have 
failed to establish proper rules and the situation is 
not specifically cured by operation of the relevant pro- 
Visions of the Labour Relations Act, it is not the 
FuneCEloOn Of anv arbitration board nor 1s 1 within the 
board's jurisdiction to impose upon the parties condi- 
tions with respect to matters that have not been dealt 
with by the parties or to alter the mandatory provi- 
Sions of the collective agreement. 


The tact) thattan arbitracion boardemigntenot be yin 
favour of what is expressed in a collective agreement 
does not give the board authority to change what the 
parties have clearly expressed. While the function of 
determining what the intention of the parties was from 
the words used by them often creates difficult problems 
for arbitration boards, if the parties have expressed 
themselves in a collective agreement in a clear and 
unambiguous manner, effect must be given to the intent 
expressed. While the board might be of opinion that a 
certain provision is oppressive to one of the parties 
it should be recognized that such a provision might 
have been agreed to in order to gain an advantage else- 
where. To relieve against an oppressive provision, 
where the intention of the parties is clear and unam- 
biguous, could create an unfair advantage for that 
party since that party would have the benefit of pro- 
visions obtained through collective bargaining and in 
addition would not have to abide by those conditions 
to which the party agreed to be bound in order to 
obtain the advantageous provisions. fee 


O'Shea went on to suggest that a defect of form or 
"technical irregularity" (the words from Section 86) may be 
cured only where authority for such a finding is found in 
the collective agreement. 

We do not wish to infer that a board of arbitration is 
never able to relieve against such defects. Where a 


defect “of “form or technical irregularity has occurred, 
a board of arbitration in interpreting the provisions 
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of a specific collective agreement may determine that 


the collective agreement is open to the interpretation 


that the board is empowered to find, for example, that 
Since there had been substantial compliance by the 


offending party or that an appropriate equitable adjust- 


ment could be made in favour of the party who would 
otherwise be adversely affected, that in the exercise 
of its discretion the board should relieve against the 
defect. However, this authority must be found in the 
collective agreement itself. In the instant case no 


such power is found, but on the contrary, the unambigu- 


ous intention expressed by the parties precludes such 

reliefel43 

d) Summary 

Thus, it can be seen that both attempts to relieve 

against the rigours of mandatory clauses have been unsuc- 
cessful. The attempt to use Section 86 and the attempt to 
impose a penalty have not been successful. Arbitration 
today remains encompassed by mandatory clauses which must 
be followed meticulously to avoid dismissal of the griev- 


ance on a preliminary objection. 


The best approach for relief from mandatory pro- 
vision 1 in a legislative enactment. A legislative 
enactment similar to Section 86 would allow arbitrators to 
relieve against meticulous observance of mandatory provi- 
sions. The enactment would have to be directed specific- 
fl byveto rbot sanbitrators and the wcourts.. it awouldenave to 
encompass clauses and provisions of the grievance proce- 
dures and arbitration procedures. The third and most 
important requirement of a legislative enactment would be 
its applicability to the types ot clauses that are causing 


the greatest problems--specifically--time limits and steps 
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in the grievance and arbitration procedures. A provision 
Similar to the one suggested above is found in a very 
limited number of collective agreements. It usually states 
that no technical objection shall be used by either party 
to invalidate the arbitration proceedings. Arbitrators 
faced with this clause usually find it sufficient to relieve 
against the preliminary objections of mandatory clauses. 
With the state of the law in this area, and the lack of 
legislative enactment, the only solution may be an attempt 
by labour to negotiate such a clause into the collective 
agreement. This, of course, would depend on the relative 
bargaining positions of the two parties; but beyond this 
obvious problem it would seem that the priority for such a 
clause is far down the list of negotiable items. In light 
of this, it is suggested that the problem of mandatory 


¢lauses will, remain. 


VII. Defences 

A study of the mandatory-directory problem would 
not be complete without reference to possible defences to 
this preliminary objection. The application of these 
defences are limited in scope, but the following sub- 
sections will discuss the valid defences to mandatory 
clauses. These defences will not be considered in great 
detail as they are not germane to the thesis, but are an 


integral part of this preliminary objection. 


ay continuangs Grievance 


The most successful and most commonly used defence 
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Usecont mung grievance."144 FE the Fovievance: tsto fea 


continuing nature; for example, the wrong wage rate or the 
issuance of a cheque in the allegedly wrong amount, the 
Mandatory provision willnot apply Sif is relates *to tthe 

time limits within which the grievor must notify the com- 
pany of the grievance. The rationale of this defence is 
that time limits become meaningless if the alleged griev- 
ance Keoccurs ‘every hour, dayjor weeks) Df the’ mandatory 
provisions defeated the grievance in the first instance, the 


grievor would have the right to bring it again. 


One of the most cited cases in this area is reported 
in headnote form only. The principle set out by Hanrahan 
reads as follows: 


A provision in a collective agreement that a grievance 
must be presented within a specified time from the 
time when the grievance first arose, and the rule that 
such provisions must be strictly adhered to, cannot be 
applied in the strictest sense to a continuing or 
repeated violation. In the latter case, a grievance 
is launched on time if it is launched within the pre- 
scribed time from the last violation complained of.145 


This principle has been recognized by Tonriseos Le 
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The one dilemma facing an arbitrator when the 
defence of "continuing grievance" is raised is whether or 
not the particular situation under consideration falls 


within the definition of "continuing grievance." There 
is no firm definition of "continuing grievance" or "con- 


tinuing violation" to be found in the reported cases, but 


sete Ane wilt a rd ah 
\ 
“iD wii yt Aga ae hel ey eit 


a) saniivd elaivwio wtaaen y Ss a. piled 
dein pale 


valsp berms La sik 72 @E6 ‘vole 
vyetstnem oth At “ qat st {reve wnped 
es, oSOn2708litaekh' eas nl eo rguedae am. psftentod @ 


Atipe Oh prs" 93 tala d ae <t4 biwow inde 


‘ ' 

Merrages af ¢ wn > hort.S Gees ae is _— 
aSshstne cd: spp 4a jo Pt aaity eee e Aae aah mie 

‘Dey nb Si 


:euoties ee 
ees 


‘ an ot Dd ee ee ee i obdet . 7 A 
t. waels inh atdwle Bdeees sa a seme! 
LT eis eee i ie nivas tS > ely ive & oe 


acl @lu). Ff tweed yitcisia Sa waa aOLa hyusg ‘¢ 
3, GEC AS aN 6 9 boas J203NeR AT erst a 
ocx : [> m = meee at by cis tt ahietal? Sede 


aT sai es eee cf eh 3 iJ els ea aa is : 
PRE 2+ , 4 Laney mo 2 ed a3 aesl oz) 


>> 


ae 7 7 : 
MA noderduh yt bilapos: ened apf eiplenise « 
bh vad Is USI ye jf 
7 ‘ «elder re 2 ee |e  f3ash° ‘rnates "= ve is a 
2@ 
Ziv = a 
rc eehiven & 


= p> 
oF 


sa Adan) re. sabe! pumenty bits ae 
SA: at “os paged rw iol swe a 3 


hen Jha! Al: sia vl 


ens iGtw 4 


e) ewetd lacie zi & 
~* ba 


Og 


Reville has attempted to put some parameters on the use of 


the term. 
Some principles emerge from a consideration of both 
the Canadian and American awards above cited, which 
appear to be as follows: (1) the grievance to be a 
continuing one, must involve repetitive breaches of 
the collective agreement and not be simply a single 
and isolated breach of the collective agreement. 
The damage complained of must be of a recurring kind 
and nature. Continuing grievances are usually (though 
not always) repeated violations of the collective 
agreements, involving the non-payment of money or 
benefits to individual employees or to the union, or 
conversely, the inflicting of damage on a recurring 
basis on the company by employees and the union with- 
holding their services illegally.154 
The eriticals point tol notesis that “continuing 
grievance" as a defence may be an ever expanding category 
which will allow greater use of this defence as the situa- 
tions dictate] As there) is"no clear detinition, it is 
clear that the scope of this defence may be broadened as 


new Situations Tconrront arbitrators oin “the Lutuxre- 


b) Time Begins to Run 

The use of this defence is restricted to a very few 
Mandatory clauses. This defence is based on the reasoning 
that a mandatory provision may not defeat a grievance if 
there is a question as to when the time limits set out in 
the mandatory provision commences. The point at which 
time commences to run for purposes of a mandatory provision 
varies depending on the type of violation involved. A few 
exanpiesawill illustrate that this deréence relies on the 
Particular facts of.each,Situationgandpits applicabion is 


severely limited. Weatherhill stated his view of this 
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defence as follows: 


In my view, the strict time limits expressed in the 
agreement ought not to apply in situations where the 
circumstances on which a grievance might be based are 
not known to the aggrieved party. In the instant case, 
when the officials of the union were apprised of the 
Situation, they appear to have taken timely action. 55 


Palmer has also recognized this principle. 


In interpreting such a clause, it has been held that 
the five days begin to run at the time the alleged 
insufficient pay is given to employees: Re U.A.W., 
Recat 222 and Houdatlle—-Hershey Ltd. (1955), 6 LAC. 
2 AD CrOSs, Cre... Charluany mor, mole practise Ly, 

at the time when the grievors become or reasonably 
Should become aware of the facts giving rise to the 
grievance: Re Untted Packinghouse Workers, Local 302, 
angetieonmvenve rd. (1965) Awinen Cs (oem Corn Ter. 
Seed Oe d Bear chairman) .15 


c) Wages 
One defence that has a specific basis in the col- 
lective agreement relates to claims for wages or other 
monetary complaints. Some collective agreements provide 
specific provisions to exempt these claims from the manda- 


tory provisions, or at least extend the time limits. 


Example 1 


23.06 Any complaint other than Monetary not submitted 
within ten (10) working days of the events which gave 
rise to such complaint shall not be considered as sub- 
ject to the grievance procedure or to arbitration. 
Monetary complaints related to errors in wages will 
not be Subject to the grievance procedure or to arbi- 
tration. Monetary complaints related to errors in 
Wades Will not be subject to this ten (10) sday limit. 
Complaints and adjustments may be made at any time up 
to a maximum period of twelve (12) months from date 


Of “error. 97 


Example 2 


No grievance shall be considered where the: circum- 
stances giving rise to it occurred or originated more 
than five full working days before the filing of the 
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grievance, save and except the grievance with respect to 

the employee's amount of wages in which event this 

period shall be extended to ten full working days.158 

This extension of the time limit may afford no 

added protection, as a claim for wages may be a continuing 
grievance and thus not subject to the mandatory provision. 
Tt would afford protection in a situation in which ‘the 
monetary claim was not a continuing one, and thus subject 


to the rigours of the mandatory provisions. 


d) Agreement Ambiguous 
If the provisions of the mandatory clause are ambig- 
uous, and as a result the grievance is not brought within 
the time limits; or the steps are not followed properly 
due to this ambiguity, the company or union cannot rely on 


mandatory provisions as a preliminary objection. 


This principle was applied by Reville: 


The majority of the board held that this provision was 
ambiguous in that it was not clear whether the party 
to whom notice was given was obliged to appoint his 
arbitrator within five days from the receipt of notice 
or within five days from the expiry of the 48 hours 
notice required to be given. If the former period 
governed the company was perhaps out of time, while 

if the second period governed the company was clearly 
within time. The board was therefore unable to say 
that there had been default in following the proce- 
dure and the preliminary objection was dismissed.159 


A similar principle was applied by O'Shea ina 
situation in which he found the mandatory provision "virtu- 
ally “impossibie ofitperformance talthe letters Bathe rele- 
Vantesartsomethe fawarditis) setsoulLene low, bute Gtsesubs 
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provision in the same way that Weiler did in Unton Car- 


hi dames 


In light of the time that it takes to advise the par- 
ties of the fact that the board has been constituted 
and the time that it) would take’ for the’ parties to 
attempt to agree to a joint statement, the provision 
for a joint statement to be submitted within three 
days is virtually impossible of performance to the 
letter. 


In view of these problems, can it be reasonably said 
that the parties intended that the provisions of 

act. 11.03 be mandatory requiring strict compliance? 
It may well be that the company, in retrospect, might 
take the position that it was always its intentions 
that the three days be strictly complied with. How- 
ever, can it reasonably be said that the union, at 
the time it entered into the collective agreement, 
likewise intended that the time provisions were 
imperative?lé6l 


e) Delay Caused by Other Party 
It thestazrlure to comply "Strictly wath sthne, provi— 

sions of the mandatory clause is caused by the objecting 
party, the arbitrator may relieve against the mandatory 
provisions. Hanrahan, facing this problem, stated: 

The next point to be determined is whether in view of 

the provisions in this agreement can any excuse be 

accepted for failure to bring this grievance within 

the time specified .. . 

The break that occurred in the sequence required to 


Camrvicososcormal lodging 07a) orievance,, 10 meces— 
sary, we are convinced resulted through no fault of 


his. He accepted information given him by one in 
Menagerialwauthority, that Pater proved ta be 
TOOL LCC pray is 


It would seem quite repugnant to the general intent 

of these seniority provisions, perhaps more clearly 
indicated in art..18.02 that permits a lapse of three 
months from the time the condition became known to 

the employee (although included in this agreement to 
deal with a grievance lodged at the first stage) if 

in these circumstances, being stopped by fault of the 
company's representative, he could not now be heard. 

For these reasons we find this matter arbitrable. . . 162 
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Crispo has also recognized this principle. 
Where one step in the grievance procedure involved a 
meeting between the parties, and where the party seek- 
ing arbitration has done all in its power to arrange 
such a meeting but without success, the other party 
cannot rely on the omission of that step in the griev- 
ance procedure in objecting to the jurisdiction of the 
board of arbitration to hear the grievance. 

The simple principles of natural justice dictate that there 


Must be welwer in “the above situations. 


£f) Waiver and Estoppel 

Waiver and estoppel may be defences to mandatory 
provisions. Many arbitrators confuse the two terms as there 
is a fine distinction between them. The use of these terms 
in arbitration constitutes a study in itself--there being 
different classifications within the terms waiver and 
estoppel. The legal effect of waiver and estoppel is basic- 
ally the same. Waiver is the intentional relinquishment of 
a known right while estoppel is the failure to assert a 


known right. 


If the objecting party is guilty of either waiver 
or estoppel, the arbitrator may relieve against the manda- 


tory Pprovisions: 
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CHAPTER FOUR 


RES JUDICATA 


rive TOUuC Eon 

Res judteata as a preliminary objection, has been 
adopted from the courts. It is another example of a tech- 
nical objection that has been adopted from the judicial 
sphere and applied to arbitration. The principle 36 that 
if in an arbitration award the question of the construction 
of a particular document has been decided, each party to 
the action is subsequently denied the right of re- 
litigating the same question of construction of that 


particular document. 


As with other preliminary objections, there have 
been attempts to expand the scope of res judicata as a 
preliminary objection. This chapter will look at attempts-- 
some successful and some unsuccessful--to have the scope of 
res judicata broadened in labour arbitration to apply to 
such things as:--settlements during the grievance procedure, 
abandonment of a grievance, Similar grievances, previous 
decisions of arbitration boards, and decisions of labour 
relations boards. The preliminary objection of res judt- 


eata is one of the most unsettled of all preliminary 


objections. 


II. Settlement During the Grievance Procedure 


Settlement of a grievance during the grievance 
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procedure is merely a consensual settlement and should not 
be taken as preventing any subsequent grievance that is 
taken to arbitration concerning the same issue or clause 


of the collective agreement. 


Because of the many factors that may influence the 
settlement of a grievance during the grievance procedure, 
Other than the merits of the dispute, the proper approach 
is to treat a settlement during the grievance procedure 
as not preventing the matter from going to arbitration at 
a later date, unless the parties have specifically pro- 
vided in their settlement that it is binding on both par- 
ties and is a bar to the matter going to arbitration. The 
clearest statement of this approach was made by Little in 
a case reported in headnote form only. 

The mere settlement of a grievance during the griev- 
ance procedure prior to arbitration does not by 
itself bind either party as to the interpretation of 
the terms of the collective agreement involved in such 
a grievance. If the parties intend the settlement of 
a grievance to be of the same category as an arbi- 
trator's decision, namely that it is to be final and 
binding on the parties as long as the wording of the 
agreement is unchanged, such intention must be clearly 
expressed in the minutes of settlement.1 
: 2 
Reville has also adopted the approach outlined by Little. 
Reville found there was no settlement in which the parties 
agreed that the settlement of the earlier grievance was 


the interpretation to be placed on the clause in question. 


He went on to consider the case on its merits. 


It is submitted that the above approach is the 


only proper one having regard to the factors that enter 
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into a settlement during the grievance procedure. There 


would seem to be no cases to the contrary. 


Tift. Abandonment of the Grievance 

The question is whether the abandonment of a griev- 
ance by either party prevents that issue from being raised 
in any subsequent arbitration proceedings. This must be 
distinguished from the many cases that deny the grievor 
the right to bring a second grievance arising out of the 
"same" incident. For purposes of this study, bringing a 
second grievance arising out of the "Same" incident is 
referred to as a "Similar grievance” as distinguished from 
an “abandoned grievance" and will be considered under the 
heading Similar Grievance. The situation under considera- 
tion in this section involves the abandonment of a griev- 


ance arising out of "one" incident barring the same 
grievance from being processed to arbitration arising out 
of a "new" incident, but involving the same question. Does 
the abandonment of a grievance arising out of one fact 


Situation bar that matter being arbitrated subsequently in 


new circumstances? 


The first question to be determined is whether the 
grievance: was abandoned. If it is)not clear from the evi- 
dence that the grievance was abandoned, the arbitrator 
must find that there was an intention to abandon the 
grievance. This may be influenced by the provisions of 


the collective agreement as some agreements include a 
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Sanction clause, > that "deems" the grievance to be aban- 
doned if certain conditions are not complied with. In 
most cases the question of whether there was an intention 
to abandon will depend on the time delay in bringing the 


grievance, if it is not subject to any mandatory provisions. 


The arbitrator heute béesarebuctantato findlthat a 
grievance has been abandoned unless the delay is excessive. 
Each case will stand or fall on its own particular set of 
facts... It issfor the arbitratonato impute = one party 
or the other, the intention to abandon the grievance and 
this should not be done without the clearest possible 


evidence of such an intention. 


Clark, in an award concerning the preliminary 
objection of abandonment, gave a liberal interpretation to 
abandonment of the grievance. 


As to the matter of abandonment of the grievance 
by the Union, I believe this issue is clouded by the 
unnecessary and unwarranted delay by the Union in 
bringing this matter to a head. An examination of the 
exhibits filed shows that from July until December no 
steps were taken to dispose of the grievance, and, 
while it may have been partially due to the fact that 
the Union's original nominee to the Board was unavail- 
able, the delay of almost a year must have caused the 
grievorn much anxiety and uncertainty as to)his future, 
which could readily have been remedied by closer 
attention to the procedure provided by the Agreement. 
The fact that an arbitrator was named in July is, how- 
ever, probably sufficient compliance with the provi- 
sions of the Agreement to conclude that there was no 
intention to abandon and in the absence of a plain 
intention to so abandon, I find that such grievance 


had not been abandoned. 4 


Once the grievance is found to have been abandoned, 
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the question whether the issue is res judteata is Open to 
speculation. Although many cases speak of abandonment of 

a grievance, it is in the context of bringing the same 
grievance a second time, arising out of the "same" incident 


rather than a subsequent incident. 


The most common fact situation which gives rise 
to this type of preliminary objection involves a union on 
different occasions bringing a grievance for violation of 
a clause in the collective agreement, but never processing 


any Of these grievances to arbitration. 


Robinson, in Falconbridge Nickel ore found that 
an abandoned issue was res judtcata. The same grievance 
had been brought forth on different occasions resulting 

from different incidents, but none had been processed to 
arbitration. 


It appeared that many grievances of this nature had 
been filed and in every case the company had maintained 
that there was only one article of the agreement which 
applied, namely art. 10.16, and that it had complied 
with this Article. It further appeared that in none of 
these cases had the union proceeded to arbitration and 
consequently the company considered that the union had 
abandoned the grievances as art. 7:12 requires the 
party desiring to take advantage of the grievance pro- 
cedure to take the required steps within the time 
limits laid down ‘or the matter shall be deemed to have 
been abandoned. ' 


Tteis my, Gbinion that thes Ciaschim ori evancescovsreds the 
same ground as previous grievances which had in fact 
been abandoned, that the union was at a loss as to how 
to successfully arbitrate such complaints due to the 
wording. of art... 10.16, that in consequence the inion 
endeavoured through collective bargaining to have the 
company change the wording of art. 10.16 but failed 

to do so and that the processing of the Ciaschi griev- 
ance, once it was filed, had a sort of nuisance value 
which was used by the union to apply pressure upon 
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the company in the hope that it would agree to change 
Phe wording of art. 10.1 670r) perhaps agree to an 
amended application of it. Consequently I consider 
that the company was justified in taking the position 
it did at Stage 3 of the Ciaschi grievance particularly 
When TebeGurntonstailed to go to arbitration in redpect 
to any one of the many grievances filed previously with 
respect to the same subject matter, that is temporary 
promotions. 6 
Robinson in his closing lines is saying that the abandonment 
of the grievance at the grievance stage is res judicata a 
Subsequent grievance, if it remains in the grievance stage, 
but he makes no comment with regard to an abandonment during 


arbitration. 


The proper approach to the preliminary objection of 
res judteata under this heading is the same as that involv- 
ing grievances which are settled during the grievance 


procedure. 


Whether the grievance is abandoned at the grievance 
procedure stage or the arbitration stage there may be fac- 
tors entering into the decision to abandon that are not 
related to the merits. The mere abandonment of a grievance 
should not decide the issues between the parties for pur- 
poses of any subsequent arbitration on the same issue. 
Administration of a collective agreement must be based on 
positive decisions and not mere abandonments. There is no 
relationship between the abandonment of a grievance and a 
decision on the merits of the complaint. Unless there is 
some positive evidence that the abandonment of a grievance 


was to be res judicata the issue between the parties, the 
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door to process that grievance to arbitration arising out 


of a subsequent incident should be open. 


IV. Similar Grievance 

Unlike the cases considered under the Abandonment 
of the Grievance, these cases consider the situations in 
which a second grievance is brought arising out of the same 
incident,as the first grievance. ~In most cases 1 146 an 
attempt to bring the grievance to the arbitration stage 
because the first one has been defeated, usually on some 
technicality. These cases are not, in the true sense of 
the word, res judtcata situations; but some arbitrators 


refer to them as such. 


Fuller commenting on this problem stated: 
It would nullify the purpose of the whole grievance 
procedure to say that any grievance which was pro- 
cessed through the four steps of grievance procedure 
and then not submitted to arbitration, in accordance 
with Section 21, could thereupon be resubmitted and 
again processed. / 

Pears when confronted with this problem, held 


that the second grievance was essentially identical to the 


first and thus was not .sibject to arbitration. 


Memmdred: denied the arbitrability of a second 
grievance which was identical to the first, save for minor 
differences in wording, on the basis that the grievance in 
the first instance was abandoned and union could not bring 


a second grievance arising out of the same issue. 
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The.most quoted award in this area was written by 


Reville. 


The authorities are legion that a board of arbitration 
has no jurisdiction to consider or, alternatively, 

that the grievor and his or her union representarives 
are barred and estopped from processing a grievance 
which is identical to a former grievance filed by the 
grievor and either withdrawn, abandoned or settled, 

or determined by a board of arbitration. Some of 
these cases proceed on the basis of estoppel and 
others on the principle of res gudicata, but regardless 
of the approach taken, the authorities are overwhelming 
that a board of arbitration has no jurisdiction to 
entertain such a second grievance (see Re United Elec- 
trical Workers, Local 525, and Ferrantt-Packard Elec- 
Erie, Weds .(U962)). 42 Tonk CO. 2G and Ra United Steata 
workers, Local 2251, and Algoma Steel Corp. Ltd. (1964) 
IA lieieti SUD) ele ae 6) Sea LsorsunSstantialeautnorLey 
to support the proposition that an arbitration board 
has no jurisdiction to determine a grievance which, 
though not identical in wording and form to a former 
grievance lodged by the same grievor, is identical in 
substance (see U.A.W., Local 456, and Mueller, Ltd. 
CLOG eps rete C. hal (nOoregsomi yy), andres. aries 
Local 1285, and Amertean Motors (Canada) Ltd. (1964), 
1A e422) 4 (in athe Lormer award, thiesarnitracu. 
had this to say (page 15 of award) 


This grievance is filed as exhibit 2. Though the 
wording is different in the two grievances, they 
are essentially the same. 


(and at pp. 17-8 of the award): 


The grievance procedure is designed to provide 
members of the bargaining unit and the union with 
a method of orderly processing their respective 
grievances. In order to avoid the expense 
inherent in the arbitration process the procedure 
provides for bona fide efforts to be made by both 
the grievor and management to settle the dispute 
at various stages and at various levers. sit rol 
lows, therefore, «that it the crievom andyor tne 
union actually or impliedly accept the decision 
of management they should not be allowed to have 
second thoughts on the matter and re-process 
essentially the same grievance at a later date. 
If this were to be allowed, management would never 
know whether, in fact, its decision had accepted 
by the, individualegrievoCeoL tiie union represent- 
ing him, and management could be plagued and 
harassed in what would be a plain abuse of the 
grievance procedure.10 


nepsentidae to 
vie vijarre? 
apy ide sessed 
onneav dete a a laesy on vty 
ef2 Ve ‘tetst oonopeley pain’ 
ae Pha see, 70 baiji rida ioc. ~riag 
ig <eanog nS OOF F802 7h) J06 ghee 

one Lange) sete "To Siwedl. ot 
Bees ACOs OC great Doyns | met wis 
nts Shaper arin O16: 6S ota Iw ate; 
‘a (lkiedtaae ci. Vs ids 


~9r hié ey 7) : 2c! Boeveds oT A 
=u. Uaivel euiam 4 ne iW be jevelucd pa oe 
=a) 1g AG 1a" oi} aoe on a gees) Ps - 

($600) (BO gpa feat) onnysh Bae GUPe tanh) eae kyea 


$tinutdan. [Aree sey cain “4 1 inne TeNAIZ ..2.Art +7 
erhee LADLDALIAGaS ca) 3819 \4 s POMS of 
Die Ssoevol St A 1 hpi: ” ue we rat of ! 


sesobea oe wel fu seven 0 ie etl poe Apue 


oy: inpianet) rs. TOUS YD SURE tie mm begin! a : 
yt? run leae® tee hay) Aweet.”, ‘Mid a ey aqierged s 
a ee) ae Sibel 6d Gey Get ieey rath 1 Sf , (faeL uy 
deer) eet. bar ee ha insod 
SOsMs2G16 a9) VE ie 2 Ge? nab (PSA DeA.d Be, 
(tie, ogee eb "i vee ot gina bod : 
4 ; <2 | eh 
e295 Huon. s side ox pad ene old? ‘= 7 
wert S a3 5 Weal wa 7 res thvow. 
fas (2eviiayaren ows 16) Bes oan {7 — 
4 Bele PeTORKES 978 
7 -\eTeUe Wi ‘Gate th ; on 2a f a8) 
SU 7 fal Pevirge ie | sl Giveneesto> 8 t 


aie2 ico 6 vscdnen 
fae °° oe om a 
 fenever re 
Y Sostents 


fate, Ae and. Mite Jin wi) ass pe. 
SVisO4 tear SIAN! or lke ONE athe 
. SAN IA irs Bal - py Oy OF aie 
SIOainght wll’ Paphoan vel sented 


ey ae hats a oe oD 1) 
aed rts). ; " a | 
“ly t eleva ae 20a 


me inp. ae 
athe 


ake ay “te He ; 
me sy ath eh | A 
ang aenes Jaen wh 


‘ lag 
ox paler bin S »4 


> 


noes) 


It 1s submitted that the above quote refers only to those 
situations in which the second grievance arises out of the 
same incident and not a subsequent one. The principle is 
established, no matter what the rationale, that a second 
grievance arising out of the same incident will not be 
entertained by a board of arbitration. The reason for the 
Original grievance not proceeding is irrelevant. The 
Original grievance may have been abandoned or withdrawn. 
The original grievance may not have been settled or deter- 
Mineds.coOr Chersaciscraction Of the origimacing partyes. The 
grievance may have been defeated on a preliminary objec- 
tion. All these factors are irrelevant. The boards will 
look at the second grievance; and if it is identical or 
similar to the first grievance, and arising out of the 
same incident; the board will not consider it. The one 
exception to this may be a continuing grievance, but in 
that case it is technically not arising out of the same 


; dod 
issue. 


V. Previous Decision 

The closest analogy of res judicata in the courts 
to arbitration is on the question of previous decisions. 
If there is a previous arbitration decision on an issue 
between two parties and the same issue comes up in a sub- 
sequent arbitration hearing, is that board bound by the 
previous decision on that issue? There is no answer. In 
spite of the numerous cases in this area, as well as an 


ie 2 ; 
article on the problem by Weatherhill reported in the 
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Labour Arbitration Cases, there is no consensus of opinion 
as to the approach to be taken. There is even a division 
as tO thetbasiciiterms to besapplied torthis lprobl emaeethere 
is still a question whether the term applied to the binding 
effect of previous decisions should be res judicata or 
stare decisis. Weatherhill submits in this. article that 


~tsee thesdoctrine fof stererdee73vsvuhas nosapplication 
in labour arbitration cases. First, there has been 

no» legislative direction that it«should apply. This 
isezittingyetoy arhitrationginelasoupneaseset iis an 
‘administrative' as well as a 'judicial' role. The 
legislature has supported the application of stare 
dectsts in superior courts: although the express 
provision that the rule apply has been replaced, it 
appears from the wording of the Judicature Act that 
Courts must follow the rule. 


If a judge deems a decision previously given to 
be wrong and of sufficient importance to be con- 
Sidered in a higher court, he may refer the case 
before him to the Court of Appeal (Judicature 
BCt eee oO. 0. LODO Wc. oO es oes Lhe) 


The same result is not to be implied from the use of 
the word ‘binding' in s.32(4) of the Labour Relations 
Act, for decisions of arbitrators are there said to 
be binding, not on future arbitrators, but upon the 
parties only. 


Secondly, in the view of some arbitrators, arbitra- 
tion involves not merely the determination of rights 
with respect to some incident in the past, but also 
the taking into account of the future relationship 
between {the parties.» Intsojfiary then; asyvarbitration 
is an administrative and not simply a judicial pro- 
cess, stare dectsis should not apply: Thibault v 
CuLek- ho 61957), 7 D.LaRee(cO) ooo. Eihespurposcesas 
this award is not the establishment of general legal 
principles, but rather the achievement.of an appro- 
priate solution to an_immediate practical problem 


between the parties. 
There is also an editorial note on this problem. 


(Editors's Note: The problem of the binding effect 
of earlier awards is constantly arising and in addi- 
tion to the case cited in the instant award, refer- 
ence may be made to a recent award of a board headed 
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by Professor Bora Laskin in Re Int'l Electrical Workers 
& Canadian General Electric, .{(1959), 9 Lah... Arb.. Cas. 
342, which came to the ORPOSTCerCONC tis) One meets 
Submitted that the situation is perhaps made more dif- 
ficult by the use of inaccurate terminology. Whereas 
the term stare decisis is properly applied to earlier 
awards On Similar points between different parties it 
would seem that an award between the same parties under 
the same or an earlier agreement should be considered 
rather as res judicata than stare decisis. Where 
labour arbitrations are decided by boards appointed 

ad hoe it does not seem reasonable to apply the doc- 
trine of stare dectsts as properly understood. How- 
ever, it would seem reasonable to hold that where a 
board has decided a particular issue between two par- 
ticular parties under an agreement, when the same 
issue comes again for arbitration between the same two 
parties under an unchanged agreement the matter should 
be treated as res judicata unless, as stated in this 
award, the board considers that the earlier award is 
totally unacceptable and clearly wrong. 


In spite of these pronouncements on the terminology, edi- 
cece and arbitrators’° continue to use the term stare 
decisis. There is no basis. for the application of stare 
dectsts to arbitration awards, and it must be assumed that 
the use of that term is merely a lack of understanding of 


the concept. 


(i) One View 

One series of cases supports the view that a board 
of arbitration is bound by the decision of a previous 
arbitration board between the same parties on the same or 
Similar issue without reference to the merits of the pre- 
vious decision. Miller supported this principle on the 


following reasoning: 


Since that award was made, the Collective Agreement 
has been renewed without change in the clause in 
question. Under those circumstances the Board are 
of the opinion that the interpretation placed on 
the clause by the Anderson Board should be followed. 
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Had the Company been dissatisfied with it they should 
not have entered into a new Agreement with the clause 
in the same form. 


Cowan applied this principle stating: 


It must not be assumed that this Board adopts the 
reasoning in the Starr case or would reach the same 
conclusion as in the Starr case; but the fact is that 
there is an Award of a Board of Arbitration on prac- 
tically the same set of facts and circumstances, and 
this was a final and binding Award. on both parties. 
Under these circumstances, this Board does not make 
any comment on the merits of the grievances but leaves 
the matter to be dealt with in accordance with the 
Award of the previous Board.18 


Lane adopted this approach after experiencing prob- 
lems when, in an earlier case, he did not adopt the deci- 
Sion of the previous board. One bad experience was enough. 


However, I am faced here with a decision which has 
been made under this contract which finds differently 
from what I would find. The decision was a decision 
made by an arbitrator on grievance 1627, apparently 
unreported. There the learned arbitrator held that 
the defence of past practice was a valid one. To 
quote him, he says: ‘It appears that historically 
watchmen and firemen have been paid as stated in the 
disposition of the grievance by management and it 
has never been the practice to do otherwise.’ On 
this basis he dismisses the grievance, and this case 
Ts Orougit LoOrward aS a Welence to ie. 


The whole matter came before me in Re U.A.W. & 
Christer Corp. (1954), > Lab oeArb., Cas i660.) AU 
that time, I disagreed with a decision by a former 
arbitrator and substituted my own ruling in the case 
T *ieard for his decision. "Lt created va most unfor= 
tunate situation under the terms of that contract as 
it created considerable confusion in the application 
of the “terms of that contract. “As a result of that 
case, I made some considerable investigation into 
the law on the subject, and I came “to ‘the conclusion 
that, irrespective of what an arbitrator may think 
that the proper ruling may be on the merits of an 
individual case as between the same parties during 
the term of the same agreement, he is bound to fol- 
low even “a wrong decision of “a former arereracor. a 


(Empahsis added) 
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Even though he considered the earlier decision clearly 
wrong, Lane felt he must follow it to avoid confusion and 


discredit the arbitration procedures. 


Robinson, following the decision of a previous 
board, relied on the provisions of the collective agree- 
ment as to the binding effect of the arbitration award. 

This is similar to those found in present day labour Aets.-” 
The question of whether this type of clause makes these 

awards res judicata subsequent arbitration boards was con- 
Sidered by Weatherhill in his arrieteese As suggested by 


his article there is no reason for this type of clause 


making a decision res judtecata. 


AAG also followed a previous boards decision 
without deciding what his decision would have been if the 


point had come before him for the first time. 


Reville adopted this approach and set out the 
principles of res judicata that must be met in order to be 
bound by a previous award. It is one of the few cases in 
this area where the principles are enunciated. 


The principle of the doctrine of res judicata is that 
aerirqht; question or act distanchly pub in 1ssue sand 
directly determined by a Court of competent jurisdic- 
tion, as a ground of recovery, cannot be disputed in 
a subsequent suit between the same parties or their 
privies* and even if ‘the second™surt "1s "for “a “dit 
ferent cause of action, the right, question or fact, 
once so determined, must, as between the same parties 
or their privies, be taken as conclusively estab- 
lished, so long as the judgment in the first suit 
remains unmodified. It has been held that to bea 
conclusive bar to the second action, the first action 
must meet three conditions. 1. It must have been 
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between the same parties or their privies. The term 
‘parties' includes not only those named on the record, 
but also those who had an opportunity to attend the 
proceedings. 2. The mattér in dispute must be identi-— 
cal in both proceedings, though. it is not necessary 
that it Should be the only point’ in assue in e2tner, 
nor. that the cause of action should be the same. 

3. There 1s an estoppel on the determination of a 
right which must, it would seem, have been brought 

for the same object.23 


Palmer has also adopted this approach in a case 


reported in headnote form only. 


A grievance was brought by the union claiming the com- 
pany had failed to give overtime work to an employee 
in the department where it occurred, contrary to pro- 
visions in the collective agreement. The union also 
supported its contention with reference to a previous 
arbitration board decision dealing with similar facts. 
The previous case covered the same points as the 
present arbitration, and the majority of the present 
board (applying the doctrine of res judicata), held, 
the interpretation placed by the previous board on 

the articles in question was absolutely binding on the 
parties during the existence of the present labour 
relations legislation and also, to hold otherwise 
"would foster an unhealthy re-litigation of arbitra- 
tion awards under the same collective agreement.' 


This is one approach to the problem of res judt- 
cata. It is the wrong approach. It supports the view 
that a wrong decision should be followed even though it 
may be perpetuating a wrong principle or a wrong interpre- 
tation. Even the courts will look at the merits of the 
previous case and distinguish or in some cases overrule it. 
The purpose of res judicata is to avoid re-litigating 
issues between the same parties, but it should not be used 


to foster wrong decisions. 


(1) Second View 


The second approach that is equally unacceptable 
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Suggests that previous decisions have no binding eiiect——no 
res judicata principle in labour arbitration. This approach 
surely will create unlimited re-litigating between the 
parties since an arbitration board will never face a bind- 
ing décision. Lane, in adopting this approach, relied on 
the theory that arbitration awards seldom involved the same 
parties as one employee could not be bound by a decision 
regarding another employee. 


It seemed to me then that the only persons concerned 
in any decision are the persons directly involved as 
parties and that any question of finality would be 
only between them, somewhat in the nature of what law- 
yers might term to be estoppel and might in Court be 
termed to be a plea of res adjudicata. My feeling, 
then, was that any grievance was in effect a proceed- 
ing by a named individual against the Company, and 
insofar as the named individual was concerned and 

the Company the decision of any arbitrator was final, 
but that where there was another individual concerned 
in another proceeding that other individual was not 
in any sense prejudiced by the decision which had 
been given in the former proceeding, basically because 
the individual involved in the second proceeding had 
not been a party to the proceeding on the first occa- 
sion. It is true that this reasoning was somewhat 
complicated by the fact that the Union is involved 

in any proceeding and that the Union is a party with 
the Company to the Agreement, but at the same time 
the Union merely is representative of the workers as 
individuals and, therefore, in my thinking at that 
time could hardly have been considered as the basic 
party to the proceeding which would bring into effect 
the doctrine above referred to.2 


Laskin also suggested this approach when he stated: 


This board cannot and would not argue against the 
Sesixcabi lity Ob Uni LGrMiby an Gecision ins now 
ever, is impossible with ad hoe boards of co-ordinate 
jurisdiction, unless we adapt to this field an old 
Maxim OL equity that "PriOt Ine tine 1S 9p ror Ineright. 
Yet it strains belief to allege that the first look 
at a problem is necessarily the correct look. Of 
course, if the desirable policy is that it is better 
that a matter be finally settled than that it be set- 
tled right, one need have no qualms on whether the 
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first decision can stand critical examination. Good 
arguments can be made for adoption of such a policy, 
but in the absence of agreement by the parties to that 
end, the choice is left to the board called upon to 
take» the second look... Theresisino hierarchy.or 
tribunals in labour arbitration, no ultimate appellate 
board whose decisions aré binding on boards of first 
instance. Application of a prineiple of stare 

deetsts is thus excluded save by self-denial of its 
independence of judgment by a second arbitration board 
faced with a decision on the point before it made by 
HecCreceq ima cboard.-. 7. 


Better it is to face squarely the issue whether one 
believes in uniformity for its own sake (coupled 
with the ingenuous suggestion that error can be cor- 
rected,at the. bargaining .tablesin theynext round_of 
negotiations) or whether one would act with the same 
freedom and independence as did the earlier board, 
subject only (as it was subject) to argument and per- 
suasion based on citation of alleged authorities 
which now include (for the second board) a decision 
on the very point in question. This board has no 
hesitation in adopting the second stated alternative. 


26 
This second line adopts the other extreme and suggests 

that there are no binding decisions. It is suggested that 
the above two approaches should be rejected and a middle 
approach should be adopted which avoids continuous 


re-litigating, but also insures that previous wrong deci- 


sions will not be promoted. 


(iii) Better View 

The basic approach of the third set of awards is 
that the previous decision on a similar issue between the 
SameeDeart ies, LSe binding, Unless .ics Le wrong.) thilse isd 
simple but effective approach of maintaining a proper per- 


spective when facing an objection of res judicata. 


Rayner in a recent award which considered this 


problem set out the following example: 
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Although a board of arbitration is not, in my opinion, 
bound by an award of an earlier board dealing with 
the same provisions of the collective agreement, the 
second board should only diverge from the results 
reached by the first board if they are clearly con- 
vinced that the first board was in error in reaching 
its conclusion. 27 
Twelve years earlier Anderson stated the 
principle thus: 
It appears to this board that once an interpretation 
has been given by a board of arbitration and later a 
grievance comes before another board of arbitration, 
the facts being the same and the wording remaining the 
same as that before the earlier board, the later 
board’ should not -upsetvaruling@ol =the earlier board 
unless it was definitely of the view that the deci- 
sion of the first board was clearly wrong, and not 
merely that the second board, if it has the matter 
before it for the first time, would have come to a 
different conclusion. 28 
asec! Pullers and Roch a have also adopted 
this approach. This approach allows the merits of each 
case to be considered--the previous award and the present 
situation. This approach also involves the question of 
onus. It would seem that since the arbitration board 
should follow the previous award unless it is wrong, there 
is an onus to show that this previous award was wrong. 
That onus should fall upon the party who contests the 
: 32 : 
validity of the previous award. Under “this approach it 
becomes a question of the extent to which the earlier 
award persuades the arbitration board, since it is open 


to that board not to agree with the previous decision if 


they consider it a wrong decision. 
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VI. Labour Relations Board Decisions 

The question of decisions of a Labour Relations 
Board being reevgudicata anvarbitration board is one ‘that 
Js open sto "speculation.  8Thishquestaonimayearisesonea 
number of issues that are determined by a Labour Relations 
Board, but there are few cases in this area. It is 
accepted that there is a close relationship between Labour 
Relations Boards and arbitration boards. Although they 
may be governed under the same legislation, there is no 
legislative enactment concerning the question of res 


judicata between the two bodies. 


As in the case of previous decisions, > the deci- 
sion of a Labour Relations Board should be followed unless 
it can be shown that the decision is wrong.- An arbitrator 
should not accept the fact that a Labour Relations Board 
has held that a collective agreement exists between two 
Darticseasebindingrupon Wes. SThetparties tobeniesarbitra— 
tion should be given an opportunity to adduce evidence on 
this issue to determine if the Board's decision was cor- 
rect. “The®privative clause in’ the Labour Acts doestnot 
alter this ABBE OReheT To approach the Board's decision 
Hs binding can only  lead®to™the fostering of incorrecre 
decisions in: certain situations. The onus of proving that 
the Labour Relations Board's decision should not be fol- 


lowed falls on the party suggesting such. 


Little accepted the certification order sof the 
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Ontario Labour Relations Board, but went on to conclude 
that certain words within the order were ambiguous, 


The board must accordingly conclude that the words 
all office employees’ in art. 1.1 are ambiguous and 
it must determine, from the words and actions of «the 
parties themselves, the meaning of these words. 


In our view, the parties have continuously and 
repeatedly by their words and actions since prior to 
certification until now made it abundantly clear that 
the term 'all office employees' does not include the 
femalesnighthucd eaningsstart 4eeThishiseapparenteto sus 
for the following reasons. 


Weatherhill adopted the decision of the Ontario 
Labour Relations Board to the effect that on a given date 
a union had relinquished its jurisdiction and went out of 
existence. He stated: 
The parties to the proceedings before this board 
agreed that the findings made by the Ontario Labour 
Relations Board should be accepted as constituting 
the facts on which this matter should be deter- 
MNEs ee ae ks 
It was the finding of the Ontario Labour Relations 
Board, uncontested in the proceedings before us, 
that that union did not exist at any time material 
to this grievance. We have no alternative but to 
conclude that this non-entity had no status to file 
the grievance before us nor to proceed to arbitra- 
tion. 3 
It is to be noted that the parties agreed to adopt the 


decision of the Board and that it is open to the parties 


to contest the validity of such a decision at the arbi- 


tration proceedings. 


There are two awards relating to the acceptance of 
a Labour Relations Board decision that a collective agree- 


ment is in existence between two parties. Hanrahan 
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concurred with the ruling of the Labour Relations Board 

after’ considering its decision on the merits.>/ Buch? 2n 

an Albertavaward, held’thatethe ruling ofsthe Boardeof 

Industrial Relations was binding, without reference to the 

merits of the Board's decision. 
Throughout all of these proceedings, this board has 
held to the view that it is bound by and must give 
effectito the decisionvofethe! Boardyof industrial 
Relations made pursuant to its statutory authority. 
This board, therefore, considers it. to be settled 
that the employer is bound by the collective agree- 
ment and in particular by art. II-A thereof already 
quoted. 38 

It is submitted that this is not a proper approach, and 

is not supported by authority. It would be a different 

Situation if the arbitration board had considered the rul- 


ing of the Board of Industrial Relations and agreed with 
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VET. Summary 

The doctrine of res judicata 1s a necessary part of 
arbitration proceeding to establish some degree of finality 
in arbitration awards. The problem, as illustrated above, 
is insthe application Of Yee gudteaqra to Che various situa 
tion confronting arbitrators. As with the other areas of 
preliminary objections discussed in this work, the best 
suggestion for reform and uniformity lies in a legislative 
enactment. It is becoming more and more evident that the 
provisions of the various Labour Acts relating to arbitra- 
tion are not a sufficient code within themselves. The 


grievance procedures is the area in which most of these 
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Problensworsapplacacionmari se, sburetie Labour Acts are 
Silent in the area of grievance procedure. The answer can 
be stated simply, but its drafting and implementation are 
an impossible task--a complete code of arbitration within 
the Labour Acts plus rules of practice and procedure relat- 
ing to collective agreement grievance procedures. It is 
unlikely that the legislatures will ever move into the 
above noted area, and thus the application of res judtecata 
to arbitration and grievance procedures will continue to 
develop from award to award until some direction emerges 


dominant through acceptance by a number of arbitrators. 
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CONCLUSION 


This thesis has concerned itself with the develop- 
ment of the major areas of preliminary objections. There 
are other areas Of preliminary objections, but these are 
rarely used and usually unsuccessful. These preliminary 
objections have been developed and refined during twenty 
years of labour arbitration. Preliminary objections have 
eon the test of time and have emerged as a dynamic 
feature ofslabounsarbitration. (Bleristconceivable thateat 
the time of reading this thesis many of the positions put 
forth in this paper may have changed as a result of recent 
decisions. It can only be hoped that this thesis will 
offer some guidance to those who wish to tread on the 
murky waters of labour arbitration. Whether layman or 
lawyer it is the people involved in labour arbitration 
that will assist this part of collective agreement adminis- 


tration to-remain a vialbe alternative. 
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